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1 Introduction
1.1 Basic structure of the national legal system

The Slovak Republic is one of the two successor states (the other is the Czech Republic)
established after the political changes on 1 January 1993, based on Constitutional Act
No. 542/1992 Coll. on the Dissolution of the Czech and Slovak Federal Republic. Slovakia
is a unitary state, divided into eight regions.

The head of state is the President of the Republic, but the functions of the President are
mostly ceremonial.

The Slovak political system is a parliamentary democracy and the legal system is
continental with a statutory law system.

The Slovak Republic is a multiparty parliamentary democracy. The sole constitutional and
legislative body is the National Council of the Slovak Republic (hereinafter the
‘Parliament’). It consists of 150 Members of Parliament elected for a four-year period.

The supreme body of the executive is the Government of the Slovak Republic (hereinafter
the ‘Government’). It is composed of the Prime Minister, deputy prime ministers and
ministers.

Judicial power is executed by general courts and a special court, which is the Constitutional
Court.

The Constitutional Court of the Slovak Republic (hereinafter the ‘Constitutional Court’) is
an independent judicial body with the role of protecting constitutionality. The
Constitutional Court is composed of 13 judges appointed for a period of 12 years by the
President upon a proposal from the Parliament. In addition to deciding on the conformity
of lower legal norms with higher legal norms, the Constitutional Court also decides
competence conflicts between the central bodies of state administration, unless the law
stipulates that another state authority shall decide in these disputes. The Constitutional
Court also rules on various complaints and interprets the Constitution or constitutional
statutes in disputed issues.

The Slovak Republic has a two-level general court system, which is composed of the
Supreme Court, the Supreme Administrative Court, the Specialised Criminal Court,! 8
regional courts (the appellate courts) and 54 district courts (first instance courts). District
courts are competent to try proceedings in the first instance. Regional courts hear cases
as appeal courts. The Supreme Court has the function of an appellate review court and,
being the supreme judicial body, never acts as a first instance court. A Supreme
Administrative Court, as a second instance administrative court has been created by the
amendment to the Constitution? of December 2020 and is expected to become operational
in August 2021.3 The courts decide in civil (including labour) and criminal cases, they also
review the lawfulness of decisions by administrative bodies, in electoral and referendum
matters, and matters related to political parties.* The courts also decide on other matters

! The Specialised Criminal Court is competent to decide serious criminal matters as enumerated in the
relevant provision of the Code of Criminal Procedure (e.g. premeditated murder, corruption, terrorism,
organised crime, severe economic crimes, damaging the financial interests of the EU etc.). Act No.
422/2020 Coll. amending the Constitution of the Slovak Republic, effective of 1 January 2021.

2 Constitutional Act No. 422/2020 Coll. amending the Constitution of the Slovak Republic, effective of 1
January 2021.

3 The President of the Supreme Administrative Court was appointed in May 2020 and the process of selection
of the judges is ongoing. Administrative cases of first instance are currently handled by administrative
senates at regional courts and will be transferred to the new administrative courts after their establishment,
as proposed by the draft reform of the judicial map (Article XVI, point 35 of the Draft Act on seats and
territorial jurisdiction of courts, adding Sec.101f(1) to Act No. 757/2004 Coll. on Courts).

4 Article 2 Section 1(c) of Act No. 757/2004 Coll. on the Courts.



stated by law, the legally binding Act on the European Communities and European Union
or international treaties to which the Slovak Republic is party.®

According to the Anti-discrimination Act® all equal treatment proceedings are governed by
the Civil Disputes Act” and cases are decided by the civil courts. There are no special labour
courts for discrimination cases in the area of employment.8

1.2 List of main legislation transposing and implementing the directives

The transposition of the EU Directives in the field of gender equality has led to changes
predominantly in the Labour Code® and other acts in the field of employment within specific
areas (such as prosecutors, public services, military services, etc.) and to the adoption of
the Anti-discrimination Act.?

The following is a |list of the main relevant national legislation on gender
equality/prohibition of sex discrimination which is transposing and implementing the
gender equality directives, including the directives that have been repealed.

All of the following Acts are available at: https://www.slov-lex.sk/pravne-predpisy

- Act No. 2/1991 Coll. on Collective Bargaining (Zakon ¢&. 2/1991 Z.z. o kolektivhom
vyjednavani);

- Act No. 455/1991 Coll. on Licensed Trades (Small Businesses Act) (Zakon C.
455/1991 Z.z. o Zivnostenskom podnikani (Zivnostensky zékon));

- Act No. 460/1992 Coll. Constitution of the Slovak Republic (Zakon ¢. 460/1992 Z.z.
Ustava Slovenskej republiky);

- Act No. 308/1993 on Establishing the Slovak National Centre for Human Rights
(Zakon ¢. 308/1993 Z.z. o zriadeni Slovenského narodného strediska pre ludské
prava);

- Act No. 73/1998 Coll. on State Service Covering Members of the Police Force, Slovak
Intelligence Service, Prison and Court Guard Corps f the Slovak Republic and Railroad

Police (Zakon ¢. 73/1998 Z.z. o statnej sluzbe prislusnikov Policajného zboru,

5 This is a literal wording of Article 2 Section 1(d) of Act No. 757/2004 Coll. on the courts (Zakon ¢.
757/2004 Z.z. o sudoch a o zmene a doplneni niektorych zakonov) 9 December 2004, effective of 1 April
2005, although the European Communities no longer exist.

6 Article 11 Section 3 of Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection
against Discrimination and on amendment of certain Acts (Antidiscrimination Act), (Zakon ¢. 365/2004 Z.z.
o rovnakom zaobchadzani v niektorych oblastiach a o ochrane pred diskriminaciou a o0 zmene a doplneni
niektorych zdkonov (antidiskriminacny zakon), 20 May 2004, effective of 1 July 2004. Available in English
at:https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 e
n.pdf

7 Act No. 160/2015 Coll. Civil Disputes Act (Zakon ¢. 160/2015 Z.z. Civilny sporovy poriadok), 21 May 2015,
effective of 1 July 2016.

8 The Civil Disputes Act determines the competence of eight district courts across Slovakia for hearing
individual labour disputes (plus matters connected to collective employment relationships and strikes at
work) in such a way that each regional court is allocated one district court. This means that employment
matters and disputes are no longer heard by any other district court not mentioned in this Act. According to
this so-called causal jurisdiction, these courts are not specialised courts but are part of the general court
system.

® Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001 Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, transposes the following directives into Slovak legislation: 92/85/EEC, 96/34/EC, 2000/43/EC,
2000/78/EC, 2006/54/EC 2010/18/EU, available in English at: https://www.ip.gov.sk/wp-
content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

10 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination
Amending and Supplementing Certain Other Laws (the Anti-discrimination Act) (Zakon ¢. 365/2004 Z.z. o
rovhakom zaobchadzani v niektorych oblastiach a o ochrane pred diskriminaciou a o zmene a doplneni
niektorych zakonov (antidiskriminacny zakon) oblastiach a o ochrane pred diskriminaciou a o zmene a
doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004, effective of 1 July 2004, transposes
the following directives into Slovak legislation: 2000/43/EC, 2000/78/EC, 2004/113/EC and 2006/54/EC.
Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p
df.
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Slovenskej informacnej sluzby, Zboru vézenskej a justiCnej straze Slovenskej
republiky a Zeleznicnej policie);

Act No. 311/2001 Coll. on the Labour Code (Zakon ¢. 311/2001 Z.z. Zakonnik prace);
Act No. 315/2001 Coll. on the Fire Fighting and Rescue Corps (Zakon ¢. 315/2001
Z.z. 0 Hasi¢skom a zachrannom zbore);

Act No. 131/2002 Coll. on Higher Education (Zakon ¢. 131/2002 Z.z. o vysokych
skolach);

Act No. 328/2002 Coll. on Social Security of Police Officers and Soldiers (Zakon €.
328/2002 Z.z. o socialnom zabezpeceni policajtov a vojakov);

Act No. 461/2003 Coll. on Social Insurance (Zakon ¢. 461/2003 Z.z. o socialnom
poisteni);

Act No. 552/2003 Coll. on Works Performed in the Public Interest (Zakon ¢. 552/2003
Z.z. o0 vykone prace vo verejnom zaujme);

Act No. 5/2004 Coll. on Employment Services (Zakon ¢. 5/2004 Z.z. o sluzbach
zamestnanosti a o zmene a doplneni niektorych zakonov);

Act No. 43/2004 Coll. on Old-Age Pension Savings (Zakon ¢. 43/2004 Z.z. o
starobnom déchodkovom sporeni);

Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection
against Discrimination and on Amendment of Certain Acts (Anti-discrimination Act),
(Zakon ¢. 365/2004 Z.z. o rovnakom zaobchadzani v niektorych oblastiach a o
ochrane pred diskriminaciou a o zmene a doplneni niektorych zakonov
(antidiskriminacny zékon));

Act No. 576/2004 on Healthcare, Services Related to the Provision of Healthcare and
on amending and supplementing certain acts (Zakon &. 576/2004 Z.z. o zdravotnej
starostlivosti, sluzbach suvisiacich s poskytovanim zdravotnej starostlivosti a o
zmene a doplneni niektorych zakonov);

Act No. 650/2004 Coll. on Suplementary Pension Savings (Zakon ¢. 650/2004 Z.z. o
dopinkovom dbéchodkovom sporeni);

Act No. 757/2004 Coll. on the Courts (Zakon ¢&. 757/2004 Z.z. o sudoch);

Act No. 124/2006 Coll. on Work Safety and Health (Zakon ¢ 124/2006 Z.z.
0 bezpeclnosti a ochrane zdravia pri praci);

Act No. 125/2006 Coll. on Labour Inspection (Zdkon ¢. 125/2006 Z.z. o inspekcii
prace);

Act No. 250/2007 Coll. Consumer Protection Act (Zakon ¢&. 250/2007 Z.z. o ochrane
spotrebitela);

Act No. 245/2008 on Education (Schools Act) (Zakon ¢&. 245/2009 Z.z. o vychove a
vzdelavani (skolsky zakon);

Act No. 448/2008 Coll. on Social Services (Zakon ¢ 448/2008 Z.z. o socidlnych
sluzbach);

Act No. 317/2009 Coll. on teaching staff and vocational training employees (Zakon
¢. 317/2009 Z.z. o pedagogickych zamestnancoch a odbornych zamestnancoch);
Act No. 571/2009 Coll. on Parental Allowance (Zékon ¢. 571/2009 Z.z.
o rodi¢ovskom prispevku);

Act No. 39/2015 Coll. Insurance Act (Zakon & 39/2015 Z.z. o poistovnictve);

Act No. 281/2015 Coll. on the Civil Service, Covering Professional Soldiers in the
Armed Forces (Zakon ¢. 281/2015 Z.z. o Statnej sluzbe profesionalnych vojakov
ozbrojenych sil);

Act No. 160/2015 Coll. Civil Disputes Act (Zakon ¢. 160/2015 Z.z. Civilny sporovy
poriadok);

Act No. 162/2015 Coll. Administrative Judicial Act (Zakon ¢ 162/2015 Z.z. Spravny
sudny poriadok);

Act No. 55/2017 Coll. on the Civil Service (Zékon & 55/2017 Z.z. o statnej sluzbe);
Act No. 35/2019 Coll. on Financial Administration and on Amendments to Certain
Acts (Zakon &. 35/2019 Z.z. o financnej sprave a o zmene a doplneni niektorych
zakonov).



1.3 Sources of law

The Constitution of the Slovak Republic!! is the fundamental human rights legislation of
the legal order of Slovakia. This system of human rights legislation is complemented by
international treaties to which Slovakia is a party.

Slovakia is a party to virtually all basic international treaties regulating human rights and
fundamental freedoms in the UN system and at the regional level in the Council of Europe.
According to Article 1 Section 2 of the Constitution, ‘The Slovak Republic recognises and
honours general rules of international law, international treaties by which it is bound and
its other international obligations.’

The principle of the precedence of ratified human rights treaties over national laws is laid
down in Article 7 of the Constitution, which states in Section 5:

‘International treaties on human rights and fundamental freedoms, international
treaties whose execution does not require a law and international treaties which
directly establish rights or obligations of natural persons or legal persons and which
were ratified and promulgated in a manner laid down by law shall have primacy over
the laws.’ (This wording came into effect on 1 July 2001.)*?

The legal basis regulating the ratification of human rights treaties is a provision of Article 7,
Section 4 of the Constitution. This provision states that prior to the ratification of
international treaties on human rights and fundamental freedoms, the approval of the
Parliament is required.

Having ratified human rights treaties, Slovakia has agreed to respect the findings of the
European Court of Human Rights (hereinafter the ‘ECtHR") and findings of quasi-judicial
bodies empowered to monitor the observance of human rights at the international level.

According to point 101 of the findings of the Constitutional Court of the Slovak Republic
PL. US 8/2016 of 12 December 2018:

‘The Constitutional Court has repeatedly ruled that fundamental rights and freedoms
under the Constitution must be interpreted and applied in the sense and spirit of
international treaties on human rights and fundamental freedoms (PL. US 5/93, PL.
US 15/98, PL. US 17/00, US 10/2014, US 24/2014). Thus, in defining the content of
the fundamental rights and freedoms laid down in the Constitution, the Constitutional
Court has always taken into account the wording of these treaties and the relevant
case-law relating to them (II. US 55/98, PL. US 10/2010, PL. US 24/2014)."13

In point 102 of the findings of the Constitutional Court of the Slovak Republic PL.
US 8/2016 of 12 December 2018, the Constitutional Court notes that:

‘The Constitutional Court has already stated that, even though the EU Charter has
not been adopted in the form of an international treaty, the Constitution recognises
in the legal order of the Slovak Republic the status of an international treaty on

11 Act No. 460/1992 Coll. Constitution of the Slovak Republic (Zakon ¢. 460/1992 Z.z. Ustava Slovenskej
republiky), 1 September 1992, effective of 1 October 1992. Available in English at:
https://www.ustavnysud.sk/ustava-slovenskej-republiky.

12 The principle of precedence is also contained in Article 154c of the Constitution in Section 1 which states,
‘International treaties on human rights and fundamental freedoms that were ratified by the Slovak Republic
and promulgated in a manner laid down by law before this constitutional law comes into effect are a part of
its legal order and have primacy over the law, if they provide greater scope of constitutional rights and
freedoms.” and Section 2, ‘Other international treaties which were ratified by the Slovak Republic and
promulgated as required by law before this constitutional law comes into effect are a part of its legal order,
if so laid down by law.’

13 Decision in Slovak is available at: http://merit.slv.cz/PL.US8/2016.
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human rights and fundamental freedoms under Article 7, Section 5 of the
Constitution (PL. US 10/2014, points 69-73; PL. US 2/2016, point 54). The obligation
of Member States to interpret and apply the relevant provisions of the Constitution
in the sense and spirit of the EU Charter, as well as the case-law of the Court of
Justice of the European Union relating thereto, where a national measure falls within
the scope of Union law within the meaning of Article 51, para. 1 of the EU Charter,
also follows from the principle of sincere cooperation enshrined in Article 4 para. 3
U. in. EU C 202 (2016) which, inter alia, requires Member States to take all measures
of a general or specific nature to ensure compliance with the obligations arising from
the Treaties [Treaty on European Union and the Treaty on the Functioning of the
European Union] Union (PL. US 10/2014, point 75; PL. US 2/2016, point 54)."

Stricto sensu judgments are not regarded as a formally binding source of law in Slovakia.
Nevertheless, some scholars do attribute to case law of higher courts the term ‘quasi-
precedents’. Judges of lower courts and legal practitioners often refer to case law when
solving legal problems. Higher courts also often cite'® previous cases in their decisions.
This applies particularly to important decisions of the Constitutional Court and the
Supreme Court and also the judgments of the ECtHR and CJEU.

The Civil Disputes Act in Article 3, Section 1!¢ of the basic principles stipulates that each
provision of the Act requires interpretation that is in accordance with the Constitution, with
public order, with the principles on which the Act is based, with international obligations
of the Slovak Republic that take precedence over laws and with case law of the ECtHR and
CJEU.

In general, the Slovak courts also use as a basis the case law of the Constitutional Court
and general courts of the Czech Republic. The reason for this is the fact that at the time
of the common Czechoslovak state, the same legislation applied throughout. Another
reason is that the Czech Republic acceded to the European Union at the same time as
Slovakia, so the two states had to transpose the European legislation into national law
during the same period.

Neither legal doctrine is regarded as a formal source of law in the Slovak legal system.
Nevertheless, scholarly interpretations of legal sources and, in particular, commentaries
to acts play an important role in legal practice and legal argumentation.

Although the obligation of the equality body (the Slovak National Centre for Human
Rights)!’ is also to prepare expert opinions and recommendations on compliance with the
principle of equal treatment, they are not binding for parties or private and public bodies
and they are not regarded as a formal source of law.

14 Decision in Slovak is available at: http://merit.slv.cz/PL.US8/2016.

15 There is no generally accepted system of citation for case law and most judges, practitioners and scholars
cite according to the court docket number and the date of decision. Cases from lower courts are generally
not cited.

16 Act No. 160/2015 Coll. Civil Disputes Act (Zakon ¢. 160/2015 Z.z. Civilny sporovy poriadok), 21 May 2015,
effective of 1 July 2016. Available in Slovak at: https://www.slov-lex.sk/pravne-
predpisy/SK/27/2015/160/20181212.html.

17 Website of the equality body in English is available at: http://www.snslp.sk/?locale=en.
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2 General legal framework
2.1 Constitution
2.1.1 Constitutional ban on sex discrimination

The principle of equality and the prohibition of discrimination was regulated first
by Article 3 of the Slovak Charter of Fundamental Rights and Freedoms'® and then by
Article 12 of the Constitution,!® which states in Section 1 that ‘people are free and equal
in dignity and rights’ and in Section 2 that ‘fundamental rights and freedoms are
guaranteed to everyone in the territory of the Slovak Republic regardless of sex, race,
colour of skin, language, faith and religion, political or other thoughts, national or social
origin, nationality or ethnic origin, property, descent [‘rod’ in Slovak] or other status. No
one may be harmed, preferred or discriminated against on these grounds.?°

According to the finding of the Constitutional Court of the Slovak Republic PL. US 37/95
of 12 September 1996,2! ‘Article 12 Section 2 of the Constitution is often described as a
provision establishing the prohibition of discrimination and, on the other hand, the
prohibition of the provision of advantages in a specific fundamental right and freedom to
anyone entitled to this right.??

2.1.2 Other constitutional protection of equality between men and women

On the other hand, the Constitution contains articles that derogate from the above-
mentioned prohibitions, thereby permitting special protection and preferential treatment
for certain groups — women, minors, and disabled people.

These include Chapter Five (economic, social and cultural rights), Article 38, Section 1
and Section 2 of which guarantees to women, minors and the disabled an increased level
of health protection at work and special working conditions, and to minors and the disabled
the right to special protection in labour relations and to assistance in vocational training.
Article 41, Section 2 guarantees to pregnant women special treatment, protection in labour
relations and corresponding working conditions.

Another constitutional provision having the character of a provision allowing preferential
treatment of individuals determined on the basis of group characteristics (national
minorities or ethnic groups) is Article 34.

In point 13 of the findings PL. US 8/04-202 of October 2005, the Constitutional Court
stated: ‘The basic aim of Article 12 Section 1 and 2 of the Constitution is protection of
persons (both legal and natural) against discrimination from the side of public authorities.

18 Constitutional Act No. 23/1991 Coll. introducing the Charter of Fundamental Rights and Freedoms (Ustavny
zakon ¢. 23/1991 Zb. ktorym sa uvadza LISTINA ZAKLADNYCH PRAV A SLOBOD ako Ustavny zakon
Federalneho zhromazdenia Ceskej a Slovenskej Federativnej Republiky), 9 January 1991, effective of 8
February1991. According to Article 3, ‘everyone is guaranteed the enjoyment of her fundamental rights and
basic freedoms without regard to sex, race, colour of skin, language, faith and religion, political or other
conviction, national or social origin, membership of a national or ethnic minority, property, birth, or other
status’.

19 Act No. 460/1992 Coll. Constitution of the Slovak Republic (Z&kon &. 460/1992 Z.z. Ustava Slovenskej
republiky), 1 September 1992, effective of 1 October 1992. Available in English at:
https://www.ustavnysud.sk/ustava-slovenskej-republiky.

20 The translation comes from the website of the Constitutional Court of the Slovak Republic
(https://www.ustavnysud.sk/ustava-slovenskej-republiky) and the same translation is also on the website
of the Public Defender of Rights (http://www.vop.gov.sk/constitution-of-the-slovak-republic).

2L File Ref. PL. US 37/95, published in the Collection of Laws of the Slovak Republic under No. 286/1996 Coll.
Also available in English at: https://www.ustavnysud.sk/documents/10182/992268/8 96a.pdf/1fad6eca-
9bb3-40be-97cb-b1985eb3d028.

22 Reasoning of the Finding of the Constitutional Court of the Slovak Republic, File Ref. PL. US 37/95 of 12
September 1996, p. 27. Available in Slovak at: https://www.ustavnysud.sk/collection-of-findings-and-

rulings.
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This article of the Constitution does not have direct horizontal effect, which means that it
will not apply in relations between persons of private law.’?3

2.2 Equal treatment legislation

During the accession process, part of the European anti-discrimination legislation,
including the prohibition of discrimination on the ground of sex, gradually became part of
Slovak labour legislation. An important milestone was the adoption of the ‘so-called’ Euro-
Amendment’ to the Labour Code?* in 2003. The amendment?® introduced the definitions
of direct and indirect discrimination and harassment in Section 13.

The Anti-discrimination Act?® is a general act on equal treatment in public and private
relationships and protection against discrimination. Article 2 Section 1 of the Anti-
discrimination Act prohibits discrimination on the following grounds: sex, religion or belief,
race, nationality or ethnic origin, disability, age, sexual orientation, marital or family
status, colour, language, political affiliation or other conviction, national or social origin,
property, lineage ['rod’ in Slovak] or any other status or on grounds of reporting of crime
or any other wrongdoing.?’

The Anti-discrimination Act applies to employment relations, social security, healthcare,
provision of goods and services and education. The area of employment relations includes
access to employment, occupation, or other for-profit activities or functions, including
requirements for admission to employment and the conditions and method of selection for
employment, employment and conditions of work, including employment remuneration,
promotion and dismissal, access to vocational training, advanced vocational training and
participation in active labour market measures, including access to job counselling services
or membership of and activity in employee organisations and organisations bringing
together professionals in various fields, including the benefits that these organisations
provide to their members.

Following the adoption of the Anti-discrimination Act the terminology in the Labour Code
was changed. The ‘prohibition of discrimination’ was replaced by the ‘principle of equal
treatment’. The legal definitions of indirect and direct discrimination and harassment were
removed from the Labour Code, because they are now contained in the provisions of the
Anti-discrimination Act.

The Labour Code, in Article 1 of the Fundamental principles and Article 13 Section 2,
prohibits discrimination on the grounds of sex, marital status and family status, sexual
orientation, race, skin colour, language, age, unfavourable health condition or disability,

23 Available in English at:
http://www.google.sk/url?url=http://miris.eurac.edu/mugs2/do/blob.doc%3Ftype%3Ddoc%?26serial%3D11
48459524821 &rct=j&frm=1&q=&esrc=s&sa=U&ved=0ahUKEwi-
oKaN_ b3LAhWEgnIKHRhQAKAQFggTMAA&sig2=7VCpSpdcjvkLDoayKh2MCw&usg=AFQjCNGzjt3tC2x3T7u6H
ffyJmFOwFIJdg, p. 11.

24 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001 Z. z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

25 Act No. 210/2003 Coll. on amendment of the Labour Code (Zakon ¢. 210/2003 Z.z. ktorym sa meni a
dopifia zakon ¢.311/2001Z.z. Zakonnik prace v zneni neskor$ich predpisov), 21 May 2003, effective of 1
July 2003.

26 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination and
on amendment of certain Acts (Anti-discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovnakom zaobchadzani
v niektorych oblastiach a o ochrane pred diskriminaciou a o zmene a doplneni niektorych
zakonov(antidiskriminacny zakon), 20 May 2004, effective of 1 July 2004. Available in English
at:https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 e
n.pdf.

27 The translation comes from the website of the Slovak National Centre for Human Rights, which is the
equality body,
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p
df.
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genetic characteristics, faith, religion, political or other views, trade union activity, national
or social origin, membership of a national or ethnic group, property, birth ['rod’ in Slovak],
or other status, or for reporting criminality or other anti-social activities.??

The legislation concerning the public sector also contains a general clause on equal
treatment for men and women in access to work and working conditions as contained in
the Anti-discrimination Act. All other acts?® in the field of employment within specific areas
(such as prosecutors, public services, military services, etc.) and in the area of education
prohibit discrimination on the grounds of sex.

Although the National Gender Equality Strategy for the years 2009-20133° declared the
aim to adopt a gender equality law, the legislative aim of this has not been developed to
date and the work had not even started at the time of writing.

Likewise, a special act on the elimination of gender-based violence against women has not
been adopted yet in Slovakia, although a draft of the act, which was based on the Istanbul
Convention, was prepared by the Ministry of Labour during 2015.

In 2017 a new Victims’ Act3! was adopted, but gender as a form of discrimination is missing
from it, so victims of gender-based violence and victims of crimes perpetrated because of
their gender identity or expression are not included as ‘vulnerable victims’. Although the
author of the report has pointed out that the Victims’ Act does not adequately transpose
the Victims’ Directive, no amendments to this Act have yet been adopted.32

28 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001 Z. z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf. The translation comes from the website of the National Labour Inspectorate. According the expert
‘lineage’ may be a better translation here. It's hard to work out what might be meant by ‘birth’ (it could be
place of birth, parentage or something else), but ‘lineage’ is clearer.

22 Amended by the Anti-discrimination Act along with the Labour Code.

30 Available in English at:
https://tbinternet.ohchr.org/Treaties/CEDAW/Shared%?20Documents/SVK/INT CEDAW_ADR SVK 17642 E
-pdf.

31 Act No. 274/2017 Coll. on Victims of Criminal Offences and on Amendments and Supplements to certain
Acts (Zakon ¢. 274/2017 Z.z. o obetiach trestnych ¢inov a o zmene a doplneni niektorych zakonov) 12
October 2017, effective of 1 January 2018. Available in Slovak at: https://www.slov-lex.sk/pravne-
predpisy/SK/27/2017/274/20200101.html

32 See: Magurova, Z., Magurova, H.: ‘Ochrana obeti rodovo podmieneného nasilia pachaného na zenach’
(‘Protection of victims of gender-based violence against women’) in Pravny obzor, 2017, ro¢. 100, ¢. 6, p.
622-635, Magurova, Z., Magurova, H.: Protection and Support of Human Rights of Particularly Vulnerable
Crime Victims in Slovakia. In Jerzy Jaskiernia, Kamil Spryszak (eds.) Regionalne systemy ochrony praw
cztowieka 70 lat po proklamowaniu Powszechnej Deklaracji Praw Cztowieka: Osiagniecia — bariery — nowe
wyzwania i rozwigzania. Marek Zubik (rec.) Torun: Wydawnictwo Adam Marszatek, 2019, pp. 673-681.
ISBN 978-83-66220-86-7.
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3 Implementation of central concepts
3.1 General (legal) context

3.1.1 Surveys on the definition, implementation and limits of central concepts of gender
equality law

The concept of equality and non-discrimination started to develop particularly under the
influence of the EU accession process and the process of transposing the Anti-
discrimination Directives.

No extensive survey or publication is available which deals with the definition,
implementation and limits of the central concepts of gender equality law.

The issues of equality and discrimination are dealt with in a few specialised articles and
publications. The author is not aware of any studies specifically aimed at the issues of
formal and material equality or direct and indirect discrimination. Most publications are
very general and descriptive, focusing on the regulation contained in the EC anti-
discrimination directives and rulings of the CJEU.

Some authors have pointed out the incorrect translation of the term ‘principle of equal
treatment’ into Slovak as ‘principle of same treatment’. The Slovak legislation uses the
term ‘same’ meaning identical, rather than the term ‘equal’ in the meaning of fair and non-
discriminatory. In practice, this leads to people misunderstanding the concept of this
principle.33

3.1.2 Other issues

The reason for the lack of publications is due to the fact that only a small humber of court
decisions is known (most articles appeared after the publication of the decision by the
Constitutional Court concerning the unconstitutional character of the regulation of positive
measures in the Anti-discrimination Act). The court decisions which are known do not
contain a more extensive analysis and clarification of the concepts of equality and direct
and indirect discrimination, so the basis for expert polemics and discussion is missing.

3.1.3 General overview of national acts
The Anti-discrimination Act3* regulates direct discrimination, indirect discrimination,
harassment, instruction to discriminate, incitement to discriminate and victimisation and,

after the second amendment, in effect since April 2008, also sexual harassment.

The provisions of the Anti-discrimination Act reflect the concept of formal equality as well
as the concept of substantive equality.

33 See Cunderlik, L., Pavlickova, Z. and Rigianova, S. (2017) Medzery antidiskriminacného zékona analyza.
Potreby novelizacie antidiskriminacného zakona a suvisiacich pravnych predpisov (Gaps in Anti-
discrimination Act. Analysis of the demand to amend anti-discrimination law and related legislation),
Bratislava, ISBN 978-80-89016-88-4, p. 8, available in Slovak only at: http://diskriminacia.sk/wp/wp-
content/uploads/Medzery ADZ SNSLP.pdf.

34 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 en.p
df.
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3.1.4 Political and societal debate and pending legislative proposals

There have been no political and/or societal debate or pending legislative proposals on the
central concepts of gender equality in 2020.

The only point of note is the debate on gender and so-called ‘gender ideology’ which
continued to be linked to the process of the ratification of the Istanbul Convention.3°

3.2 Sex/gender/transgender
3.2.1 Definition of ‘gender’ and ‘sex’

The terms ‘sex’ and ‘gender’ are not defined in national legislation. Neither the Anti-
discrimination Act3® nor the Labour Code?’ defines any of the prohibited grounds of
discrimination listed in it.

The term ‘gender’ is translated into Slovak as 'rod’. The Slovak term 'rod’ is also used as
the translation of ‘descent”® and ‘lineage’.3°

Some institutions translate the Slovak term ‘rod’ as ‘gender’ and as a result identify not
only sex, but also gender, understood as socially constructed differences between sexes,
as a ground of prohibited discrimination that is expressly stated in the Constitution and
other laws.4°

For example, the translation of the Anti-discrimination Act*' uses the term ‘lineage’ in
Article 2, Section 1,%? and also the term ‘gender’ in Article 2a, Section 1143 and Article 8a,
Section 1 to translate the Slovak term 'rod’.**

35 See also: Sections 3.2.1, 10.1 and 10.2.

36 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p
df.

37 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001 Z. z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

38 The translation comes from the website of the Constitutional Court of the Slovak Republic
https://www.ustavnysud.sk/ustava-slovenskej-republiky and the same translation is also on the website of
the Public Defender of Rights, http://www.vop.gov.sk/constitution-of-the-slovak-republic.

39 The translation comes from the website of the Slovak National Centre for Human Rights, which is the

equality body,

https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p

df.

See: Debrecéniova, 1. (2008) Antidiskriminacny zakon. Komentar (Anti-discrimination Act - Commentary),

Obcan a demokracia, Bratislava, pp. 11-12, National Strategy for Human Rights Protection and Promotion

in Slovakia p. 6, available at: http://www.coe.int/t/commissioner/source/NAP/Slovakia-National-Action-

Plan-on-Human-Rights.pdf.

41 The translation comes from the website of the Slovak National Centre for Human Rights, which is the

equality body,

https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p

df.

Article 2, Section 1 prohibits discrimination on the following grounds: sex, religion or belief, race,

nationality or ethnic origin, disability, age, sexual orientation, marital or family status, colour, language,

political affiliation or other conviction, national or social origin, property, lineage (‘rod’ in Slovak) or any
other status or on grounds of reporting a crime or any other wrongdoing.

43 According to Article 2a, Section 11/a discrimination due to sex shall also mean discrimination due to
pregnancy or motherhood and discrimination due to sex or gender (‘'rod” in Slovak) identification.

44 Article 8a, Section 1 allows the adoption of temporary equalising measures to eliminate disadvantages,
including on the grounds of gender (‘rod” in Slovak) or sex.

40

42
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Article 2, Section 5(c) of the initial draft of the Victims’ Act** defined the group of
particularly vulnerable victims as those who are victims of criminal offences ‘on the ground
of sex, gender, sexual orientation, nationality, race, ethnicity or religion of the group’. The
term ‘gender’ was omitted from the draft of the Act during the comment procedure. The
legislator was content with the introduction of the term ‘domestic violence’, although the
Victims' Directive®® contains a definition of gender-based violence as well (Rec. 8).

The omission of the term ‘gender’ from the provisions of the Victims’ Act will not contribute
to enhanced protection of women who are exposed to gender-based violence much more
than men. In addition, victims of crimes based on gender identity and gender expression
were excluded from the group of particularly vulnerable victims, which means the Act
breaches the condition of non-discrimination and insufficiently transposed the Victims’
Directive.

The issue of gender and of ‘gender ideology’ was discussed during the preparation of the
Strategy on Promoting Human Rights in Slovakia.#’ Several MPs, religious organisations
and supporters of traditional family and pro-life organisations criticised the relevant
ministries for furthering LGBTI rights and mainstreaming gender ideology.*® These groups
repeatedly labelled efforts to promote gender equality and women’s and LGBTI rights as
‘the culture of death’ and same-sex marriage as ‘sodomitic mockery’.4° Advocates of the
‘traditional family’ organised a petition against the ratification of the Istanbul Convention
and against the adoption of the National Gender Equality Strategy for the years 2014-
2019, the National Action Plan on Gender Equality 2014-2019 and the National action plan
to prevent and eliminate violence against women as well.

The religious supporters of the traditional family and pro-life organisations succeeded in
triggering a referendum on marriage, civil partnership for LGBTI people, the possibility of
adoption for LGBTI people and sex education in schools (with the support of the Catholic
Church they collected 400 000 signatures in favour of the initiative). Although the
President of the Slovak Republic considered that the questions for the referendum might
be unconstitutional,>® the Constitutional Court ruled that it would not be unconstitutional
to hold a referendum with three questions regarding marriage as an exclusive institution
for one man and one woman; the possibility of adoption for LGBTI people, and sex
education.

The referendum was held on 7 February 2015.°! The organisers repeatedly used almost
the same argumentation: the danger of ‘sexualisation’ of children, motivating youngsters
to change their sex, erasing the natural differences between men and women and
subverting their biological complementarities etc.>2

45 Act No. 274/2017 Coll. on Victims of Criminal Offences and on Amendments and Supplements to certain
Acts (Zakon ¢. 274/2017 Z.z. o obetiach trestnych ¢inov a o zmene a doplneni niektorych zakonov) 12
October 2017, effective of 1 January 2018.

4 Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing
minimum standards on the rights, support and protection of victims of crime, and replacing Council
Framework Decision 2001/220/JHA; https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A32012L0029.

47 The process started in 2011 and the Government approved the proposal of the Strategy on 18 February
2015, several days after the referendum on the family was held.
https://www.coe.int/t/commissioner/source/NAP/Slovakia-National-Action-Plan-on-Human-Rights.pdf,
https://spectator.sme.sk/c/20048815/ngos-back-human-rights-strategy.html, in English.

48 https://spectator.sme.sk/c/20056204/government-adopts-human-rights-strategy.html, in English,
https://www.topky.sk/cl/10/1457551/VIada-schvalila-strategiu-ludskych-prav--Adoptovanie-deti-gejmi--
tvrdi-cirkev--SNS-a-aliancia-, in Slovak.

4 http://spectator.sme.sk/articles/view/52518/10/criminal _complaint over pastoral letter filed.html in
English.

50 The Slovak Constitution prohibits holding a referendum on human rights.

5t https://en.wikipedia.org/wiki/2015 Slovak same-sex marriage referendum, in English.

52 See Slovak National Centre for Human Rights (2015) Sprava o dodrziavani ludskych prav vratane zdsady
rovnakého zaobchddzania a prav dietata v Slovenskej republike za rok 2014 (Report on observance of
human rights including the observance of the principle of equal treatment and rights of the child in the
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The referendum was unsuccessful due to a low turnout, since only 21.41 % of eligible
voters participated. The majority of voters answered all three referendum questions in the
affirmative (first question 94.5 %, second question 92.43 % and the last question
90.32 %).>3 In total, 78.59 % of eligible voters did not vote in the referendum.>*

3.2.2 Protection of transgender, intersex and non-binary persons

The Slovak legal system does not explicitly recognise trans, intersex and non-binary
people as a special group which should be granted specific protection. In Slovakia
prohibition of discrimination on the ground of sex became the subject of universal as well
as special regulation. In constitutional law prohibition of discrimination was regulated first
by Article 3 of the Charter of Fundamental Rights and Freedoms>> and then by Article 12,
Paragraph 2 of the Constitution of the SR.® Even in the Charter and in the Constitution,
gender identity and sexual orientation are not explicitly mentioned as a ground of
discrimination, but they can be included under the term ‘other status’, which was first used
by the Slovak Constitutional Court in a ruling in 2005.5/

Special acts regulating prohibition of discrimination on the grounds of sex and sexual
orientation were gradually completed by the Act on Employment Services,*® the Labour
Code,”® the Act on Health Care®® and, in particular, the Anti-discrimination Act.6?

Slovak Republic for the year 2014), pp. 33-39. Available in Slovak at: http://www.snslp.sk/wp-
content/uploads/Sprava-o-LP-za-rok-2014.pdf.

53 The wording of the referendum questions was:

1. Do you agree that any other cohabitation of persons except for the union between one man and one
woman shall not be called marriage?

2. Do you agree that same-sex couples or groups shall not be allowed to adopt children and to
subsequently raise them?

3. Do you agree that schools cannot require the participation of children in classes dedicated to sexual
behaviour or euthanasia if their parents or the children themselves do not agree with the content of the
lesson?

54 The official results of the referendum are available on the website of the Statistical Office of Slovakia:
http://volby.statistics.sk/ref/ref2015/sk/data.html, in Slovak. ,

> Constitutional Act No. 23/1991 Coll. Introducing the Charter of Fundamental Rights and Freedoms (Ustavny
zékon €. 23/1991 Zb. ktorym sa uvadza LISTINA ZAKLADNYCH PRAV A SLOBOD ako Ustavny zakon
Federalneho zhromazdenia Ceskej a Slovenskej Federativnej Republiky) 9 January 1991, effective of 8
February 1991. According to Article 3: ‘Everyone is guaranteed the enjoyment of her fundamental rights
and basic freedoms without regard to sex, race, colour of skin, language, faith and religion, political or
other conviction, national or social origin, membership in a national or ethnic minority, property, birth, or
other status.’ )

56 Act No. 460/1992 Coll. Constitution of the Slovak Republic (Zakon ¢. 460/1992 Z.z. Ustava Slovenskej
republiky), 1 September 1992, effective of 1 October 1992. Paragraph 2 of Article 12 states that,
‘Fundamental rights and freedoms are guaranteed in the territory of the Slovak Republic to every person
regardless of sex, race, skin colour, language, belief, religion, political affiliation or conviction, national or
social origin, nationality or ethnic origin, property, lineage or any other status. No person shall be harmed,
favoured or discriminated against on any of these grounds.’

57 Constitutional Court, PL. US 8/04-202 of 18 October 2005, p. 8: Article 12, Section 2 of the Constitution
provides that, ‘Fundamental rights and freedoms shall be guaranteed to everyone regardless of differences
in their person and status.’

58 Act No. 5/2004 Coll. on Employment Services and on amendments to certain acts (Zakon ¢. 5/2004 Z.z. o
sluzbach zamestnanosti a o0 zmene a doplneni niektorych zakonov), 4 December 2003, effective of 1
February 2004, provides that an employer selecting an employee must not require information about his or
her sexual orientation, but it does not explicitly mention gender identity.

59 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001 Z.z. Zékonnik prace), 2 July 2001, effective of 1
April 2002, which in Article 1 and Article 13 also prohibits discrimination against employees based on sex
(i.e. also gender identity) and sexual orientation.

60 Act No. 576/2004 Coll. on Healthcare, Services Related to the Provision of Healthcare and on amending and
supplementing certain acts (Zakon ¢. 576/2004 Z.z. o zdravotnej starostlivosti, sluzbach suvisiacich s
poskytovanim zdravotnej starostlivosti a o zmene a doplneni niektorych zakonov), 21 October 2004,
effective of 1 January 2005, also prohibits discrimination based on ‘other status’, under which sexual
orientation and gender identity can be subsumed.

61 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovnakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zdkonov (antidiskrimina¢ny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
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The Anti-discrimination Act prohibits, among other things, discrimination based on sex in
the area of employment and similar legal relationships, social security and social
advantages, healthcare and the supply of goods and services, including housing and
education. It also grants protection against discrimination based on sex to trans people:
‘Discrimination on grounds of pregnancy or maternity, and discrimination based on sexual
or gender identification, shall be also deemed to constitute discrimination based on sex.’6?

Slovak legislation does not permit individuals to obtain legal acknowledgement of a non-
binary preferred gender. Applicants must request either a *‘male’ or ‘female’ gender option.

In 2017 a new Victims’ Act®® was adopted, but the act is missing gender as a ground of
discrimination, so the victims of crimes committed because of their gender identity or
expression are not included as ‘vulnerable victims'.

3.2.3 Specific requirements

According to surveys conducted in Europe®* and Slovakia,® of all LGBTI groups, trans
people are most frequently victims of violent crimes.

The Slovak legal system does not recognise the terms ‘transsexual person’ ‘transgender
person’ or ‘transition — gender reassignment’; it only recognises the term ‘change of sex’,
but its definition is not contained in any valid law.

The term ‘change of sex’ appears in the Act on Name and Surname,®® which in Article 6,
Section 6 regulates permission to use a neutral name and surname at the request of an
individual and the certificate issued by the medical facility in which treatment for the sex
change is provided to him or her. In Article 7, Section 2(f) and Article 7, Section 3 the act
regulates the change of name and surname on the ground of the sex change and requires
the submission of a medical statement. Trans people thus often go through up to three
phases of official name - their birth-assigned name, a neutral name and the name that
they choose when they change sex.

The condition requiring the submission of a medical statement on an individual's sex
change in order to change the birth registration number is also enshrined in the Act on
Identification Number (Article 8, Section 2b).%” According this act, each person born in
Slovakia must acquire an identification number. Each number is unique and contains
different elements for males and females. The Ministry of the Interior changes the
identification number of a trans person upon receipt of a relevant medical statement.
Subsequently, due to the changed identification nhumber, trans people must change their
birth certificate and travel document, and change information in other public registers
(social insurance register, health insurance register, etc.).

https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p

df.

Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-

discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane

pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,

effective of 1 July 2004, Article 2a, Section 11.

63 Act No. 274/2017 Coll. on Victims of Criminal Offences and on Amendments and Supplements of Certain

Acts (Zakon ¢. 274/2017 Z. z. o obetiach trestnych cinov a o zmene a doplneni niektorych zakonov) 12

October 2017, effective of 1 January 2018.

EU LGBT survey, available at: https://fra.europa.eu/en/project/2018/eu-lgbti-survey-ii.

85 Transgender subgroups, Slovakia. Available at: http://fra.europa.eu/en/publications-and-resources/data-
and-maps/survey-data-explorer-lgbt-survey-
2012?]locale=EN&dataSource=LGBT&media=png&width=740&plot=inCountry&topic=3.+Violence+and+har
assment&question=f1 a&superSubset=1&subset=a3 1&country=SK.

66 Act No. 300/1993 Coll. on Name and Surname (Zakon ¢. 300/1993 Z.z. 0 mene a priezvisku), 24
September 1993, effective of 1 January 1994.

67 Act No. 301/1995 Coll. on Identification Number (Zakon ¢. 301/1995 Z.z. o rodnom dCisle), 14 December
1995, effective of 1 January 1996.

62

64
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The term ‘change of sex’ is contained in other legislation as well. The Act on National
Service®® (in Article 5, Section 6, Article 7, Section 13 and Article 11, Section 11) imposes
on citizens of the Slovak Republic an obligation in relation to a change of sex, on which
the beginning and termination of their national service depended, to prove this change to
the district authority in the respective region by presenting the original or a certified copy
of their birth certificate within 60 calendar days of the change of their official identity. An
amendment®® to the Decree of the Ministry of Interior of Slovak Republic implementing
certain provisions of the Act on Registries with effect from 1 January 2018 amends
Article 25, Section 2 in the sense that column 6 serves for recording changes in registered
information on the basis of public deeds and other official documents or written notices,
including the sex change.

The laws do not contain any more detailed specification of ‘healthcare facility in which
treatment for the sex change is provided’, ‘medical statement’, or even regulation of the
sex-change process. By such (failure of) regulation the state transferred its responsibility
for decisions relating to the change of name and surname in case of sex change to medical
professionals, but without further detailed legal or implementing regulation. The fate of
trans people who decide to change sex thus lies in the hands of the medical professionals,
who perform this change in contradiction of the law,’® making reference to the ‘socialist’
communication from the Ministry of Health of the Slovak Socialist Republic No. 3-4 from
1981: ‘Therapeutic interventions performed on intersexuals, transsexuals and sexual
deviants and procedure for the issue of medical statement for entry in the registry of
transsexual persons’. This communication concerns sexual deviants, which is unrelated to
this issue.””*

It is also insensitive, because it relates the medical issues of trans people to therapeutic
interventions. The medical statement is issued by a sexual outpatient clinic following
surgical intervention on the body of a trans person, performed with the aim of removing
his or her reproductive organs, i.e. coerced castration/sterilisation. Moreover, no
legislation provides that a trans person is obliged to undergo this type of surgery. Only
the 'List of cross-border healthcare services’ that are subject to prior approval from the
respective health insurance company for the purposes of reimbursement, set out in the
annex to a Decree of the Ministry of Health of the Slovak Republic,”? contains the items
‘surgery for the change of a woman to a man and vice versa’ and ‘sterilisation of a woman
or a man’.

However, in practice, medical professionals make decisions not only in relation to coerced
castration, but also on the coerced divorce of a trans person who wishes to obtain

68 Act No. 570/2005 Coll. on National Service and on amendments to certain acts (Zakon ¢. 570/2005 Z.z. o
brannej povinnosti a 0 zmene a doplneni niektorych zakonov) 8 November 2005, effective of 1 January
2006.

% Decree No. 300/2017 Coll. Decree of the Ministry of Interior of the Slovak Republic on amendments to the
Decree of the Ministry of Interior of the Slovak Republic no. 302/1994 Coll., implementing certain
provisions of the Act on Registries as amended by Decree no. 159/2006 Coll. (Vyhlaska Ministerstva vnutra
Slovenskej republiky ¢.300/2017 Z.z. ktorou sa meni a dopifia vyhlagka Ministerstva vnutra Slovenskej
republiky ¢. 302/1994 Z. z., ktorou sa vykonavaju niektoré ustanovenia zakona Narodnej rady Slovenskej
republiky o matrikach v zneni vyhlasky ¢. 159/2006 Z. z.) 15 November 2017, effective of 1 January 2018.

70 Forced removal of transgender people’s reproductive organs during the gender reassignment process was
also criticised by the Public Defender of Rights (Ombudswoman) in the Report on the activities of the Public
Defender of Rights of the Slovak Republic for 2018 p. 39, available in English at:
https://www.vop.gov.sk/files/KVOP Vyrocna sprava ENG web.pdf and the Report on the activities of the
Public Defender of Rights for 2019, pp. 98-99, available in English at:
https://www.vop.gov.sk/files/VOP Annual%20Report EN DIGITAL.pdf.

7t Rights of lesbian, gay, bisexual, transgender and intersex people. Basic information for the National
Strategy of Protection and Support of Human Rights in the Slovak Republic, p. 44.
https://www.mzv.sk/documents/10182/184563/08 strategia prava LGBTI.pdf.

72 Decree of the Ministry of Health of the Slovak republic No. 341/2013 Coll. Establishing Cross-border
Healthcare that is Subject to Prior Authorisation by the Respective Health Insurance Company for the
Purposes of its Reimbursement (Vyhlaska Ministerstva zdravotnictva Slovenskej republiky ¢. 341/2013 Z.z.
ktorou sa ustanovuje cezhrani¢nd zdravotna starostlivost, ktord podlieha predchadzajicemu sihlasu
prisludnej zdravotnej poistovne na Géely jej preplatenia), 23 October 2013, effective of 1 November 2013.
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a medical statement before the legal recognition of their gender reassignment, although
such requirement is not embodied in any law.

The Act on Family’? does not regulate the legal situation of trans people or even the
situation where a trans person who is married decides to undergo a sex change. It does
not provide whether the sex change automatically means the termination of the marriage
of a trans person by operation of the law or whether it is necessary to submit an application
for divorce, about which the court decides.

If medical professionals refuse to provide healthcare to a trans person or require him or
her to divorce before performing a sex change, they discriminate against such an individual
on the ground of family status, according to the Anti-discrimination Act.”*

3.3 Direct sex discrimination
3.3.1 Explicit prohibition

Definitions of direct and indirect discrimination were introduced into Slovak legislation for
the first time in 2003 by the so-called ‘Euro-Amendment’ (Harmonisation Amendment)’>
to the Labour Code in Section 13. The legal definitions of indirect and direct discrimination
were subsequently removed from the Labour Code and, after the adoption of the Anti-
discrimination Act,”® incorporated into its provisions. The definitions of direct and indirect
discrimination were later amended by the second fundamental amendment to the Anti-
discrimination Act’’ that entered into force on 1 April 2008.

Direct discrimination is prohibited in Article 2, Section 1 and Article 2a, Section 2 of the
Anti-discrimination Act.”®

73 Act No. 36/2005 Coll. on Family and on amendments to certain acts (Zakon ¢. 36/2005 Z.z o rodine a o
zmene a doplneni niektorych zédkonov) 19 January 2005, effective of 11 February 2005.

74 Magurova, Z. Trans ludia — vybrané pravne aspekty (Trans people — Selected legal aspects). In: Faculty of
Law, Masaryk University (2018) Jedendcty rocnik mezinarodni konference poréddané Pravnickou fakultou
Masarykovy university, Sborniky pFispévkd, Spisy Pravnické fakulty Masarykovy univerzity, fada teoreticka,
Svazek ¢ 617, Dny prdva 2017, Cast VI., Trans lidé nejen v rodinném pravu (11th International Conference
organised by the Faculty of Law of Masaryk University, Proceedings, Days of Law 2017, Part VI, Trans
people in family and other law), Masarykova univerzita, Brno, pp. 15-46,
https://www.law.muni.cz/dokumenty/44678, available in Slovak. Magurova, Z., Magurova, H., Human
rights of trans people in Slovakia. In Daria Bienkowska, Ryszard Kozlowski, Mikolaj Jacek Luczak (eds.)
Prawa cztowieka wobec koncepcji: human security. Larysa Novak-Kalyayeva (rec.). Poznan: Wydawnictwo
Naukove Sliva Rerum, 2019, pp. 155-166. ISBN 978-83-66353-05-3.

75> Act No. 210/2003 Coll. amending Act No. 311/2001 Coll. Labour Code (Zakon ¢. 210/2003 Z.z. ktorym sa
meni a dopifia zakon ¢.311/2001Z.z. Zakonnik prace v zneni neskorsich predpisov), 21 May 2003, effective
of 1 July 2003.

76 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p
df.

77 Act No. 85/2008 Coll. amending Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on
Protection against Discrimination (Antidiscrimination Act) as amended and on Amendments to Act of the
National Council of the Slovak Republic no. 308/1993 Coll. on the Establishing the Slovak National Center
for Human Rights, as amended (Zakon ¢. 85/2008 Z.z. ktorym sa meni a doplfia zakon ¢. 365/2004 Z. z. o
rovnakom zaobchadzani v niektorych oblastiach a o ochrane pred diskriminaciou a o zmene a doplneni
niektorych zakonov (antidiskriminacny zékon) v zneni neskorsich predpisov a o zmene a doplneni zakona
Narodnej rady Slovenskej republiky ¢. 308/1993 Z. z. o zriadeni Slovenského narodného strediska pre
fudské prava v zneni neskorsich predpisov) 14 February 2008, effective of 1 April 2008.

78 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p
df.
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According to Article 2a, Section 2 of the Anti-discrimination Act, ‘Direct discrimination shall
mean any action or omission where one person is treated less favourably than another
person is, has been or would be treated in a comparable situation.’

The definition of direct discrimination is in compliance with and almost identical to the
definition taken from the Directive. Direct discrimination is defined not only as an action
but also an omission that causes one person to be treated less favourably than another is,
has been or would be treated in a comparable situation.

3.3.2 Prohibition of pregnancy and maternity discrimination

In connection with the prohibited grounds mentioned in Article 2, Section 1 of the Anti-
discrimination Act,”® according to Article 2a, Section 11/a, discrimination due to sex shall
also mean discrimination on grounds of pregnancy or motherhood and on grounds of sex
or gender identification.

The provision complies with Article 2(2)(c) of Directive 2006/54/EC. Article 2a, Section 1
of the Anti-discrimination Act stipulates that discrimination shall also mean not only an
instruction to discriminate but also an incitement to discrimination.

3.3.3 Specific difficulties

There are no available statistics on the number and types of cases concerning direct sex
discrimination brought before national courts.

There were no cases concerning direct sex discrimination reported either by the Slovak
National Centre for Human Rights (equality body)& or by the Slovak National Labour
Inspectorate. There have been very few cases concerning direct sex discrimination.

The author of this report has information concerning two cases of direct sex discrimination
in employment. Both cases have the same defendant - National Forestry Centre
(organisation established by the state) and claimant - V. Petrasova, female researcher.

79 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovnakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 en.p
df.

80 According to the Annual report on the activities of the Slovak National Centre for Human Rights for the year
2020 (Rocna zaverelna sprava o Cinnosti Slovenského narodného strediska pre ludské prava za rok 2020),
of the 107 cases of discrimination objected by the clients in 2020, 15 were justified and the Center
continued to deal with them. Only two of these cases concerned discrimination on the ground of sex and
only two of them concerned multiple discrimination, p. 5. Available in Slovak at: https://www.snslp.sk/wp-
content/uploads/Rocna-zaverecna-2021.pdf.

According to the Annual report on the activities of the Slovak National Centre for Human Rights for the year
2019 (Rocna zaverelna sprava o cCinnosti Slovenského narodného strediska pre ludské prava za rok 2019),
in 2019, the Centre filed two legal actions concerning violations of the prohibition of direct discrimination.
Both cases addressed discrimination in the area of employment on the ground of other status, p. 24-29.
Available in Slovak at: http://www.snslp.sk/wp-content/uploads/Rocna-zaverecna-sprava-o-cinosti-SNSLP-
za-rok-2019.pdf.

According to the Annual report on the activities of the Slovak National Centre for Human Rights for the year
2018 (Rocna zaverecna sprava o Cinnosti Slovenského narodného strediska pre ludské prava za rok 2018),
in 2018, the Centre filed one lawsuit concerning violations of the prohibition of discrimination. The Centre
did not provide any detailed analysis of the above-mentioned case, p. 21-23. Available in Slovak at:
http://www.snslp.sk/wp-content/uploads/Rocna-zaverecna-sprava-0-cinosti-SNSLP-za-rok-2018.pdf.
According to the Annual report on the activities of the Slovak National Centre for Human Rights for the year
2017 (Rocna zaverecna sprava o Cinnosti Slovenského narodného strediska pre ludské prava za rok 2017),
in 2017, the Centre filed two legal actions concerning violations of the prohibition of discrimination. Both
cases addressed discrimination in the area of employment on the ground of other status, p 14-15. Available
in Slovak at: http://www.snslp.sk/wp-content/uploads/Rocna-zaverecna-sprava-o-cinnosti-Strediska-za-

rok-2017.pdf.
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First is the case of the District Court in Zvolen: V. PetrdSova v National Forestry Centre
(NLC), of 11 June 2003, No. 7C 190/02, which was decided in 2003 according to the
provision on the prohibition of discrimination contained in the Labour Code,8! i.e. before
adoption of the Anti-discrimination Act.82

The claimant, a female researcher, V. PetraSova, with more than 20 years’ working
experience in the field of forestry, filed an action against her employer, the National
Forestry Centre (NLC), to the court, since she was excluded from the position of a
coordinator of a project, even though she worked out the project proposal and she was
mentioned as the coordinator of the project in the project documentation. The employer
decided on her exclusion without consulting her and he appointed another employee, a
less experienced man with lower qualification, to be a coordinator. Even though the man
had participated in preparing a part of the project, this part had been excluded
immediately after the implementation of the project. For the claimant, the change had
some financial impact - instead of the payment category 12, by which she would have
been paid if she had stayed in her position, she had been included in the lower payment
category 9. Her salary was dropped and her career progress was restricted. The claimant
maintained that such decision constituted an act of direct sex discrimination under the
Article 13 of the Labour Code.?3

On the other hand, the employer had claimed that the personnel change had been nothing
other than a response to the change in the team given in the proposal of the project (one
member died, one member was on maternity leave, one member left to go abroad for a
study programme), and to the change in some other tasks from the time of submitting the
project proposal up to its implementation. The employer justified the decision also by the
alleged workload of the complainant.

The District Court in Zvolen decided in favour of the claimant and declared the change in
the personnel engagement invalid. In its judgment, the court stated the following: ‘By
performed probation, the court concluded that the defendant did not prove that the
principle of equal treatment of the claimant was not violated.’

According to the court:

‘the procedure of the director who did not speak to the claimant about the fact that
she would not be kept in the project team, in spite of the fact that it was the claimant
who prepared the winning project, needs to be deemed violation of the principle of
equal treatment. On the other hand, the director spoke in person with the male
colleague who was appointed to lead the project team. The claimant, who is a
researcher with extensive scientific qualifications and experience, was replaced by a
male colleague, having a lower scientific degree than she does.’

81 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001 Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

82 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p
df.

83 Article 13 Section 1 of the Labour Code guaranteed to employees all rights in employment relationships
without direct or indirect discrimination on the grounds of sex, marital and family status, race, colour of
skin, language, age, state of health, belief and religion, political or other opinion, trade union activity,
national or social origin, nationality or ethnicity, property, lineage or other status, except for cases
stipulated by law or when there is a factual reason for carrying out work based on prerequisites or
requirements and the nature of activity which an employee is to carry out.
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According the court:

‘the procedure of the defendant by which the claimant was excluded from the project
team without being talked to about the changes is a decision which disadvantaged
the claimant morally, in her research career as well as professional position. This
change was not inevitable. There was no material reason for the change. [Such an
approach] does not indicate the maintenance of the equal treatment principle and it
was not proven by the by the defendant, that this solution was inevitable and justified
by objective circumstances.’

It means that according to the ruling of the District Court, there was discrimination in
treating the claimant based on the fact that the different treatment of her was not
substantiated by objective facts and was not discussed with the claimant either. In its
judgment, the court directly applied the provision on the reversed burden of proof, which
in this case made it easier for the claimant to enforce her rights.

Six years after this decision, researcher V. Petrasova was fired by her employer. The
second case was decided by the District Court in: Zvolen V. Petrasova v National Forestry
Centre (NLC), of 17 March 2017, No. 7C 11/2010-818.

The dispute goes back to 2008 when V. Petrasova prepared two project ideas for projects
approved by the Agricultural Paying Agency (APA). She subsequently carried out both
projects which were worth more than SLK 4 million (almost EUR 140 000) altogether. After
she completed them, the NLC simply did not submit them to the APA.

This happened shortly after a new head of the NLC was appointed. He was a man whom
Petrasova had substituted for at the forestry department at the Agriculture Ministry in
1999. Nobody explained to V. Petrasova why the projects had not been submitted.

Moreover, the NLC repeatedly changed the reasons it gave for not submitting her projects
during the court proceedings. Rather than V. PetraSova’s projects, the NLC submitted a
project from her male colleague who had a lower level of education and less experience in
the field.

Nevertheless, V. PetrasSova continued preparing further project proposals in order to fully
cover her working capacities at the NLC. However, the NLC had no internal rules in place
for the submission of project proposals and it did not choose for implementation any of
the additional projects proposed by the applicant.

Following other incidents, the NLC suggested changing V. Petrasova’s work contract,
explaining that she did not have any projects to coordinate. This change would mean her
salary would drop and her career progress would be restricted.

V. PetraSova considered the change to be discriminatory and refused to sign the new
contract. She was subsequently dismissed, with her employer claiming that, due to
organisational changes, she was made redundant. This happened despite the fact that the
NLC's collective agreement stipulates that, in case of organisational changes, employees
are considered based on their experience and results. V. Petrasova had excellent results.

The District Court of Zvolen (first instance court) had already issued a verdict making the
notice invalid in 2012,8* but refused to state discrimination as the reason. The Banska
Bystrica Regional Court (appellate court) confirmed the ruling in 2013.8°

84 Zvolen District Court, Decision No. 7C/11/2010-353 of 3 December 2012.
85 Banska Bystrica Regional Court, Decision No. 16CoPr/2/2013-400 of 20 June 2013.
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However, it was dismissed by the Supreme Court in 2015,8 which returned the case to
the Regional Court and ordered it to deal with the complaint that the notice was
discriminatory. The Regional Court returned the case to the District Court of Zvolen.

In its verdict of 17 March 2017, the District Court of Zvolen®” finally held that the dismissal
was invalid for the reasons identified in earlier decisions, but also for being discriminatory
in several ways. For example, the court held that the applicant had been subject to direct
discrimination when her projects were not submitted to the APA, even though a similar
project prepared by her aforementioned, less-qualified male colleague was submitted. The
circumstances under which the applicant’s projects had not been submitted to the APA
were also described as harassment by the court, which is a form of discrimination and
which included demeaning and humiliating the applicant and restricting her freedom to
conduct scientific research.

The court also noted the gender-based discriminatory nature of the NLC’s conduct in that
the discriminatory treatment of the applicant had been initiated by its director general, a
man replaced by the applicant in the position of director general of the forestry section at
the Slovak Agricultural Ministry several years earlier, and who alone made the decision
regarding her redundancy dismissal — despite not being in any direct employment
relationship with her and despite the fact that, pursuant to the NLC’s applicable
organisational rules, a written proposal for a redundancy dismissal of a particular employee
should have been presented by other senior employees in the NLC management. However,
their testimonies show they never proposed to dismiss the applicant.

Further claims, namely about wage compensation and compensation for non-pecuniary
damages, are now pending on the basis of this final judgment.

The decision is ground-breaking® because, despite anti-discrimination legislation being in
place in Slovakia since 2003 under the Labour Code®® and since 2004 under the Anti-
discrimination Act,?® there are still precious few cases where courts have ruled that
discrimination has been perpetrated against women on grounds of sex and gender.

3.4 Indirect sex discrimination

3.4.1 Explicit prohibition

Indirect discrimination is prohibited in Article 2a, Section 3 of the Anti-discrimination Act.®!

8 Supreme Court, Decision No. 5 Cdo 56/2014 of 24 March 2015, https://www.nsud.sk/data/att/48199.pdf,
available in Slovak.

87 Zvolen District Court, Decision No. 7C/11/2010-818 of 17 March 2017.

8  More information available in Slovak at: https://domov.sme.sk/c/22171700/odbornicku-z-narodneho-
lesnickeho-centra-prepustili-nezakonne.html, https://www.tvnoviny.sk/domace/1973273 vypoved-dostala-
aj-preto-ze-je-zena-viera-petrasova-vyhrala-spor-s-narodnym-lesnickym-centrom,
http://diskriminacia.sk/diskriminacne-prepustena/ and available in English at:
https://spectator.sme.sk/c/20489826/employee-dismissed-due-to-discrimination.html.

8  Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

%0 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminac¢ny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p
df.

°1  Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p
df.

23


https://www.nsud.sk/data/att/48199.pdf
https://domov.sme.sk/c/22171700/odbornicku-z-narodneho-lesnickeho-centra-prepustili-nezakonne.html
https://domov.sme.sk/c/22171700/odbornicku-z-narodneho-lesnickeho-centra-prepustili-nezakonne.html
https://www.tvnoviny.sk/domace/1973273_vypoved-dostala-aj-preto-ze-je-zena-viera-petrasova-vyhrala-spor-s-narodnym-lesnickym-centrom
https://www.tvnoviny.sk/domace/1973273_vypoved-dostala-aj-preto-ze-je-zena-viera-petrasova-vyhrala-spor-s-narodnym-lesnickym-centrom
http://diskriminacia.sk/diskriminacne-prepustena/
https://spectator.sme.sk/c/20489826/employee-dismissed-due-to-discrimination.html
https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311_2001-Coll.pdf
https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311_2001-Coll.pdf
https://www.legislationline.org/download/id/7061/file/Slovakia_Antidiscrimination_Act_2004_am2014_en.pdf
https://www.legislationline.org/download/id/7061/file/Slovakia_Antidiscrimination_Act_2004_am2014_en.pdf
https://www.legislationline.org/download/id/7061/file/Slovakia_Antidiscrimination_Act_2004_am2014_en.pdf
https://www.legislationline.org/download/id/7061/file/Slovakia_Antidiscrimination_Act_2004_am2014_en.pdf

According to Article 2a, Section 3 ‘Indirect discrimination shall mean an apparently neutral
provision, decision, instruction or practice which put or could put a person at a
disadvantage compared with the other person; indirect discrimination shall not mean
provision, decision, instruction or practice objectively justified by a legitimate aim if such
provision, decision, instruction or practice is appropriate and necessary for achieving of
such aim.’

The Anti-discrimination Act applies an individual rather than a collective principle to the
definition of indirect discrimination. According to Article 2a, Section 3, indirect
discrimination shall mean an apparently neutral provision, decision, instruction or practice
which puts a ‘person’ at a disadvantage compared with ‘the other person’, in comparison
with Recast Directive 2006/54/EC, which contains the plural - ‘persons’. In comparison
with the Directive, the Anti-discrimination Act only requires a ‘disadvantage’ not a
‘particular disadvantage’, so the judicial interpretation could be easier.

3.4.2 Statistical evidence

The individual principle may allow more favourable conditions for proving indirect
discrimination. The legislation does not regulate statistical evidence as a condition for
proving indirect discrimination. The use of statistical evidence before the courts follows
the general admissibility conditions of evidence set by legislation.

There are no available judgments concerning the application of statistical evidence in
indirect sex discrimination. This tool is used very occasionally by NGOs representing cases
of discrimination on the ground of race.

3.4.3 Application of the objective justification test

According to Article 2a, Section 3 of the Anti-discrimination Act,®? indirect discrimination
can be objectively justified by a legitimate aim if the regulation, decision, instruction or
practice in question is appropriate and necessary to achieve that aim.

The author of this report has information concerning one case in which the court deals
with indirect sex discrimination and its justification. This case on discriminatory provisions
in the Act on Childbirth Allowance,®3 was initiated by the Centre for Civil and Human Rights
(Poradna),®* which mainly deals with cases of discrimination against Roma, as an actio
popularis claim.®> Poradfia as claimant argued that the provision contained in
Section 3(4)(b) of the Act, which conditions a payment of a state childbirth allowance upon
not leaving the maternity hospital in a way that conflicts with a legal regulation on

%2 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p
df.

93 Act No. 383/2013 Coll. on Childbirth Allowance and on Allowance for Further Children Born Concurrently
and on amendments to certain acts (Zakon &. 383/2013 Z.z o prispevku pri narodeni dietata a prispevku na
viac sUcasne narodenych deti a o zmene a doplneni niektorych zakonov), 23 October 2013, effective of 1
January 2014.

% More information available at: https://www.poradna-prava.sk/en/.

%5 National law allows NGOs and trade unions to act in the public interest on their own behalf, without a
specific victim to support or represent (actio popularis). Section 9a of the Anti-discrimination Act stipulates
that, if a breach of the principle of equal treatment could violate rights or interests protected by law or
freedoms of a greater or non-specified number of persons, or if the public interest could be otherwise
seriously endangered by such a violation, the right to invoke the protection of the right to equal treatment
is also vested in the Slovak National Centre for Human Rights (equality body) or a legal entity that is
‘concerned with or active in protection against discrimination’ (usually NGOs, but in principle also trade
unions.
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releasing a patient from a healthcare facility,®® is discriminatory and it constitutes indirect
discrimination against Roma women based on sex and ethnic origin. Such legal regulation
has a disproportionate effect on Roma women, who, in many cases, leave the hospital
because of caring responsibilities for other children and as a result of discrimination and
hostility in the hospital — afterwards they come back to collect their child.®”

In its decision (File No. 12 C 231/2010 of 16 May 2014), the District Court Bratislava I
(first instance court) dismissed the case, concluding that there was no indirect sex
discrimination because the provision is objectively justified as it pursues the legitimate
aim of protecting the health of the child and the mother. The court also reasoned that the
provision is universal, and puts nobody in either a favourable or a disadvantaged position.
The court did not provide any justification as to whether the measures to achieve the aim
are appropriate and necessary. The court’s decision lacks any justification test for indirect
discrimination.

The decision of the first instance court has been confirmed by the appeal Regional Court
in Bratislava decision (File No. 14Co/552/2014 - 180 of 26 September 2017), which fully
complied with the reasoning of the first instance court. The appeal court considered the
lawsuit to be based on hypothetical assumptions and concerned unspecified cases of
alleged discrimination against Roma mothers, stating that the alleged indirect
discrimination could be claimed before a court only by directly affected individuals. This
would enable the court to thoroughly assess whether specific persons were discriminated
against by the challenged legal provision.®® The appeal court only examined whether the
challenged legal provision fulfilled a legitimate aim, but did not consider its adequacy and
necessity with regard to the documented negative impact on Roma women from socially
disadvantaged environments and their children. The appeal court completely disregarded
the statement of the Centre for Civil and Human Rights (equality body), which found
indirect discrimination on the grounds of ethnicity and sex in this case. On the contrary,
the court followed the opinion of the Public Defender of Rights, which is not in a role of
equality body in Slovakia. The Public Defender of Rights did not recognise the concept of
indirect discrimination in its opinion from 2007, stating that there are medical and
psychological reasons why the mother should not leave the hospital after a childbirth
without approval of the doctor, which the challenged legal provision reflects.

The case is now pending before the Slovak Supreme Court.
3.4.4 Specific difficulties
There were no cases concerning indirect sex discrimination reported either by the Slovak

National Centre for Human Rights (equality body)®® or by the Slovak National Labour
Inspectorate.

%  The provision referred to is the Act on Healthcare, which stipulates that in situations when a release is not
medically substantiated, healthcare providers are obliged to release a patient from a healthcare facility if
the patient requests them to do so. Slovak Republic Act No. 576/2004, Healthcare Act, Section 9(6)(c).
Section 9(6)(c) of the Healthcare Act reads as follows: ‘A healthcare provider shall release a person from
facility-based care upon her own request, or upon the request of her legal representative if she, despite an
adequate amount of information received, refuses the facility-based care, unless the facility-based care is
ordered by a court or unless a facility-based care the legality of which is decided upon by a court is at
stake.’

%7 If women want to leave maternity hospital, they are often told that they may leave, but that the child has
to remain in the hospital (which is, of course, against the law).

%8 Besides actio popularis, the national law allows the Slovak National Centre for Human Rights (equality
body), NGOs and trade unions to act in the interest of more than one individual victim (class action) for
claims arising from the same event.

%% According to the Annual report on the activities of the Slovak National Centre for Human Rights for the year
2020 (Rocna zaverelna sprava o Cinnosti Slovenského narodného strediska pre ludské prava za rok 2020),
of the 107 cases of discrimination objected by the clients in 2020, 15 were justified and the Center
continued to deal with them. Only two of these cases concerned discrimination on the ground of sex and
only two of them concerned multiple discrimination, p. 5. Available in Slovak at: https://www.snslp.sk/wp-
content/uploads/Rocna-zaverecna-2021.pdf
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There have been only a few cases of indirect discrimination decided and pending before
national courts.

The main problem is that the concept of indirect sex discrimination is not applied correctly
and judicial interpretation of indirect sex discrimination is not in compliance with
interpretation given by the CJEU case law.1%0

The author of this report has information concerning two cases of ‘indirect’ sex
discrimination in employment which were decided in 2003 according to the provision on
the prohibition of discrimination contained in the Labour Code,!°! i.e. before adoption of
the Anti-discrimination Act.0?

Judgment of the Supreme Court of the Slovak Republic of August 2003 (Files No. 4 Cdo
39/03 and No. 2 Cdo 67/03). Both cases, which are very similar, have the same defendant
(public hospital) and two different claimants (nurses).

The Supreme Court decided upon an extraordinary judicial remedy for a female employee
who, while on maternity leave, was notified of the termination of her employment. The
reason for the job termination was her failure to take an oath of office according to the
new Act on Public Service within the determined term.

The employer informed its employees about the date of swearing an oath through the
information board displayed at the workplace. As the employee was on maternity leave at
home with her baby, she did not get any information about this date. In the employer’s
opinion she breached the obligation laid down by law and her employment relationship
had to be terminated.

The first-instance District Court in Velky KrtiS decided that the employment was not
terminated and that it continued, because the employer had not created for the employee
sufficient conditions for the fulfilment of her obligation.

According to the Annual report on the activities of the Slovak National Centre for Human Rights for the year
2019 (Rocna zaverelna sprava o ¢innosti Slovenského narodného strediska pre ludské prava za rok 2019),
in 2019, the Centre filed two legal actions concerning violations of the prohibition of direct discrimination.
Both cases addressed discrimination in the area of employment on the ground of other status, p. 24-29.
Available in Slovak at: http://www.snslp.sk/wp-content/uploads/Sprava-o-LP-v-SR-za-rok-2019.pdf .
According to the Annual report on the activities of the Slovak National Centre for Human Rights for the year
2018 (Rocna zaverelna sprava o Cinnosti Slovenského narodného strediska pre ludské prava za rok 2018),
in 2018, the Centre provided free legal aid in 90 cases of alleged discrimination. In 73 cases, discrimination
concerned the area of employment, 6 complaints concerned indirect discrimination, only 3 complaints
concerned the ground of gender discrimination. From the report it is not clear how many cases concerned
the ground of gender discrimination from reported three cases are in the form of indirect discrimination. In
2018, the Centre filed only one lawsuit concerning violations of the prohibition of discrimination. The Centre
did not provide any detailed analysis of the above-mentioned case, pp. 21-23. Available in Slovak at:
http://www.snslp.sk/wp-content/uploads/Rocna-zaverecna-sprava-o0-cinosti-SNSLP-za-rok-2018.pdf.
According to the Annual report on the activities of the Slovak National Centre for Human Rights for the year
2017 (Rocna zaverecna sprava o Cinnosti Slovenského narodného strediska pre ludské prava za rok 2017),
in 2017, the Centre filed two legal actions concerning violations of the prohibition of discrimination. Both
cases addressed discrimination in the area of employment on the ground of other status, pp. 14-15.
Available in Slovak at: http://www.snslp.sk/wp-content/uploads/Rocna-zaverecna-sprava-o-cinnosti-
Strediska-za-rok-2017.pdf.

100 see, for example, the case C-136/95 Thibault and case C-177/88 Dekker.

101 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001 Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

102 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 en.p
df.
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However, the second instance Regional Court in Banska Bystrica changed the judgment
and confirmed the termination of her employment.

The Supreme (Extraordinary Appeals) Court, examining the Regional Court decision
stated:

‘Since the employer did not create relevant opportunity for taking the oath of office,
the employment has not been terminated under Article 54, para. 2 of the Act on
Public Service. ... The procedure applied by the employer to the employee should be
regarded as discriminatory, too. The employer put at a disadvantage a group of his
employees, who were on maternity leave or further parental leave by not informing
them, unlike the other employees, about the date of swearing an oath and about the
change of their employment relationship. It means that his procedure was contrary
to the prohibition of discrimination. According to Section 13 of the Labour Code ‘for
the purpose of the principle of equal treatment, indirect discrimination is any
apparently neutral instruction, decision, or practice which puts at a disadvantage a
large group of natural persons, unless such instruction, decision, or practice is
appropriate and necessary and can be justified by objective circumstances’.

Given the fact that the nurses were on maternity leave, this would be a case of direct not
indirect sex discrimination under EU law.193

The author of this report has information concerning one case of ‘indirect’ sex
discrimination in employment which was decided in 2009 according to the provision of the
Anti-discrimination Act.

Judgment of the Supreme Court of 29 September 2009 (File No. 2 Cdo 183/2008). The
Court decided on the appeal lodged by a claimant, whose employer, having learnt about
her pregnancy, removed her from the post of deputy director and decreased her salary.
The claimant regarded the unilateral act of the defendant, changing her employment
contract and decreasing her salary, as invalid and indirectly discriminatory.

The first-instance District Court in Dunajska Streda (File No. 9C 129/2006) allowed her
complaint, declared the defendant’s conduct discriminatory and ordered the defendant to
pay the claimant the sum of EUR 670 in damages (because of decreasing her salary), the
sum of EUR 1 330 in immaterial damages caused by indirect discrimination based on
pregnancy, plus a quantified compensation of legal costs. According to the first instance
court, ‘indirect discrimination on the grounds of the claimant’s pregnancy consisted of
actions by the defendant which, by making neutral decisions, placed the claimant at a
disadvantage in employment relations compared to other employees and in comparison
with how the defendant treated the claimant in the employment relationship before her
pregnancy’.

The Regional (appeal) Court in Trnava in its judgment (File No. 10Co 133/2007, 10NcC
13/2007 of March 2008) upheld the ruling of the first-instance court in the part ordering
the defendant to pay damages and establishing that the defendant had violated the
principle of equal treatment by discriminating against the claimant on the ground of her
pregnancy. Nevertheless, the regional court changed the ruling of the first-instance court
in the part ordering the defendant to pay immaterial damages by dismissing this part of
the action. The regional court also quashed the said ruling in the part ordering the
defendant to pay the court fee and did not award either party compensation for costs of
legal proceedings. It agreed with the conclusion of the first-instance court ‘that facts
revealing indirect discrimination against the claimant had been established in the legal
proceedings and that the defendant had been unable to fulfil the obligation to prove that
the principle of equal treatment had not been violated’. In the opinion of the regional

103 See the case C-136/95 Thibault.
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appeals court, the claimant had not sufficiently proved in the proceedings that her dignity,
social respect and social self-realisation had been considerably impaired.%4

The Supreme (extraordinary appeal) Court (File No. 2 Cdo 183/2008 of 29 September
2009)'% changed the ruling of the regional court in the disputed part, because the
Supreme Court considered the decision of the first-instance court as correct.

According to the author’s opinion, in this case there was no proper identification of the
form of discriminatory conduct of the employer, neither by the claimant in her statements
of claim, nor by the courts. Both courts confused the prohibition of direct and indirect sex
discrimination. In their decisions, the courts merely reproduced the wording of the
application and did not explain in their reasonings at all why they concluded that there
was indirect discrimination.

3.5 Multiple discrimination and intersectional discrimination'%
3.5.1 Definition and explicit prohibition

There is no legislation explicitly defining the term ‘multiple discrimination’, which refers to
a situation when a person is discriminated against either on various grounds in various
areas (cumulative multiple discrimination) or on several grounds (intersectional multiple
discrimination). The Anti-discrimination Act!%” stipulates the different grounds of
discrimination, but it does not exclude the application of the definition in cases where
several grounds are accumulated.

During the preparation of the amendment to the Anti-discrimination Act of 2008, the NGO
representative proposed that an explicit definition of multiple discrimination should be
included in the amended act, but the Government rejected this proposal. No specialist
discussion devoted to the issues of multiple discrimination has yet taken place.

There are no specific strategies aimed at multiple discrimination, at the level of either the
ministries or the Slovak National Centre for Human Rights as the equality body. The
concept is sometimes mentioned in policy documents but its use is more often theoretical
rather than relating to the proposal and implementation of specific measures.

Only one study aimed at cases of multiple discrimination has been implemented in
Slovakia. During the project ‘Increasing awareness about discrimination and human rights
among public actors working with disadvantaged groups’,1% which was realised between

104 According to the Anti-discrimination Act, a victim of discrimination may seek that the person violating the
principle of equal treatment be made to refrain from such conduct and, where possible, rectify the illegal
situation or provide adequate financial compensation. Should adequate financial compensation prove to be
insufficient, especially where the violation of the principle of equal treatment has considerably impaired the
victim'’s dignity, social status and social functioning, the victim may also seek immaterial damages in cash.
The amount of immaterial damages in cash shall be determined by the court, taking into account the extent
of immaterial damage and all underlying circumstances.

105 Sypreme Court, Decision No. 2 Cdo 183/2008 of 29 September 2009, available in Slovak at:
https://www.nsud.sk/data/att/8087.pdf.

106 See for more information Fredman, S. (2016), Intersectional discrimination in EU gender equality and non-
discrimination law, European network of legal experts in gender equality and non-discrimination, available
at: https://www.equalitylaw.eu/downloads/3850-intersectional-discrimination-in-eu-gender-equality-and-
non-discrimination-law-pdf-731-kb.

107 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p
df.

108 Tnstitute for Public Affairs, ‘Increasing awareness about discrimination and human rights among public
actors working with disadvantaged groups’, see: http://www.ivo.sk/5654/en/projects/increasing-
awareness-about-discrimination-and-human-rights-among-the-public-actors-working-with-disadvantaged-
groups.
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March 2009 and February 2010 by an NGO - (the Institute for Public Affairs) seminars
were organised,'®® research conducted and analytical activities focused on deeper
understanding of multiple discrimination. Research published in 2010 and entitled
‘Discrimination and multiple discrimination. The public view of discrimination, equality and
equal treatment’''® showed that the interaction between gender, age and ethnicity
constitutes an essential predisposition for disadvantages in society and discriminatory
practices. Research has identified the particular cross-cutting nature of gender and age,
which means impaired status and the threat of discrimination especially for mothers with
small children or for older women. The combination of ethnicity and gender, particularly
in the Roma minority, has proved to be a significant disadvantage.

In 2015 the equality body reported in its observations on the periodic reports of the Slovak
Republic to the UN Human Rights Committee and the UN CEDAW Committee that the
problem of multiple discrimination often arises on grounds of gender and age.''! It
identified, in particular, multiple discrimination against young women, in relation to the
suitable age to raise children, and against older women. In addition, the Equality Body
reported that multiple discrimination on grounds of ethnicity and gender is a problem that
is faced, in particular, by Roma women.

In 2017 the equality body criticised the absence of a legal regulation on multiple
discrimination as a form of discrimination and recommended that the necessary legislative
measures be adopted in order to sanction multiple discrimination.!12

3.5.2 Case law and judicial recognition

At present, only a small number of court decisions concerning cases of gender
discrimination is known.!!3 Only a few of these include multiple discrimination. In some

109 Tnstitute for Public Affairs, seminars: http://www.ivo.sk/6150/en/news/a-seminar-on-multiple-
discrimination-.

110 Gyarfasova, O. and Sekulova, M. (2010) Diskrimindcia a viacndsobna diskrimindcia (Discrimination and

multiple discrimination’, available in Slovak at: http://www.ivo.sk/6116/sk/publikacie/diskriminacia-a-

viacnasobna-diskriminacia.

Observations of the Slovak National Centre for Human Rights on the Fifth and Sixth Periodic Reports of the

Slovak Republic to the UN Committee on the Elimination of all Forms of Discrimination against Women,

available in English at:

https://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/SVK/INT CEDAW_ IFN SVK 19377 E.

pdf p. 4. Observations of the Slovak National Centre for Human Rights on the Fourth Periodic Report of the

Slovak Republic to the UN Human Rights Committee p. 6. Not available, the website is currently under

construction.

112 Cunderlik, L., Pavlitkova, Z. and Ri$ianova, S. (2017) Medzery antidiskriminacného zékonaanalyza. Potreby
novelizacie antidiskriminacného zakona a suvisiacich pravnych predpisov (Gaps in the Anti-Discrimination
Act. Analysis of the demand to amend the Anti-discrimination Act and related legislation), Bratislava 2017,
ISBN 978-80-89016-88-4 pp. 13, 14, 21, 22, available in Slovak only at:_http://diskriminacia.sk/wp/wp-
content/uploads/Medzery ADZ SNSLP.pdf

113 According to the Annual report on the activities of the Slovak National Centre for Human Rights for the year
2020 (Rocna zaverelna sprava o cCinnosti Slovenského narodného strediska pre ludské prava za rok 2020),
of the 107 cases of discrimination objected by the clients in 2020, 15 were justified and the Center
continued to deal with them. Only two of these cases concerned discrimination on the ground of sex and
only two of them concerned multiple discrimination, p. 5. Available in Slovak at: https://www.snslp.sk/wp-
content/uploads/Rocna-zaverecna-2021.pdf.

According to the Annual report on the activities of the Slovak National Centre for Human Rights for the year
2019 (Rocna zaverelna sprava o cCinnosti Slovenského narodného strediska pre ludské prava za rok 2019),
in 2019, the Centre provided free legal aid in 109 cases of alleged discrimination In 57 cases, discrimination
concerned the area of employment, 43 complaints concerned direct discrimination, 25 complaints
concerned indirect discrimination, only 12 complaints concerned the ground of gender discrimination. In
2019 the Centre filed two legal actions concerning violations of the prohibition of direct discrimination. Both
cases addressed discrimination in the area of employment on the ground of other status. pp. 24-29.
Available in Slovak at: http://www.snslp.sk/wp-content/uploads/Sprava-o-LP-v-SR-za-rok-2019.pdf
According to the Annual report on the activities of the Slovak National Centre for Human Rights for the year
2018 (Rocna zaverecna sprava o Cinnosti Slovenského narodného strediska pre ludské prava za rok 2018),
in 2018, the Centre provided free legal aid in 90 cases of alleged discrimination. In 73 cases, discrimination
concerned the area of employment, 6 complaints concerned indirect discrimination, only 3 complaints
concerned the ground of gender discrimination. From the report it is not clear how many cases concerned

11
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cases during 2009,!!* the equality body represented the injured parties - Roma women
who had been discriminated against at work on the grounds of both their gender and
ethnic origin. However, in all cases it based the formulation of the action for breach of the
principle of equal treatment on the racial ground only.

Most of the court decisions concern cases involving discrimination on the ground of race,
particularly in the area of supply of services and access to employment. The citizens’
association Poradria,'*> which specialises in litigation and has represented clients in many
such cases, provides legal representation to women in cases of racial discrimination as
well as multiple discrimination (on grounds of race and gender). These cases have targeted
discrimination against Roma women in access to social housing, employment and social
benefits, as well as segregation of Roma children (including girls) in education. In 2012
Poradna also collected court judgments concerning discrimination that had been issued in
earlier years and comprehensively analysed the Slovak courts’ decision-making work in
cases of discrimination since the adoption of the Anti-discrimination Act in 2004.1¢ Based
on their analysis as well as their own legal experience in the courts, Poradria states that
the implementation of the provisions of the Anti-discrimination Act by the courts in cases
of gender and multiple discrimination remains inconsistent and often flawed.!!”

Romani women in Slovakia face multiple discrimination, especially when it comes to their
security, healthcare, education, employment and housing. Although Slovakia has had
access to extraordinary resources from the European Union and other donor agencies to
address the issue of the appalling living conditions of the Roma, the Slovak authorities
have failed to use them effectively for this purpose. Romani women living in rural areas
are particularly marginalised. The poor housing situation in segregated Roma settlements
has a number of particular gendered effects, e.g. higher vulnerability to gender-based
violence, including domestic violence, limited access to education (Romani girls represent
the biggest group of early school leavers), early marriages and early pregnancies etc.
Romani women and girls from marginalised Romani communities are particularly
vulnerable to human trafficking and sexual exploitation.

the ground of gender discrimination from reported three cases are in the form of indirect discrimination. In
2018, the Centre filed only one lawsuit concerning violations of the prohibition of discrimination. The Centre
did not provide any detailed analysis of the above-mentioned case. pp. 21-23. Available in Slovak at:
http://www.snslp.sk/wp-content/uploads/Rocna-zaverecna-sprava-o-cinosti-SNSLP-za-rok-2018.pdf,
According to the Annual report on the activities of the Slovak National Centre for Human Rights for the year
2017 (Rocna zaverecna sprava o Cinnosti Slovenského narodného strediska pre ludské prava za rok 2017),
in 2017, the Centre filed two legal actions concerning violations of the prohibition of discrimination. Both
cases addressed discrimination in the area of employment on the ground of other status. Available in
Slovak at: http://www.snslp.sk/wp-content/uploads/Rocnha-zaverecna-sprava-o-cinnosti-Strediska-za-rok-
2017.pdf, pp. 14-15. Infographic summary is available in English at: https://equineteurope.org/wp-
content/uploads/2018/05/activities 2017 slovakia infographics.pdf

Report on the observance of human rights for the year 2009, p. 146. Not available, the website is currently
under construction, so older reports are being made available gradually. See:
http://www.snslp.sk/en/activities-of-the-centre/report-on-the-observance-of-human-rights/.

Poradria pre oblianske a ludské prava (Centre for Civil and Human Rights).

Durbdkova, V., Holubovd, B., Ivanco, S., Liptdkova, S. (2012), Diskriminécia na Slovensku: Hladanie bariér
v pristupe k ucinnej pravnej ochrane pred diskriminaciou (Discrimination in Slovakia: Research into barriers
in access to legal means of protection from discrimination); available in Slovak, but with a summary of all
the relevant findings in English at pp. 130 -136. KoSice: Poradia pre obcianske a ludské prava, available
at: http://www.poradna-prava.sk/sk/dokumenty/diskriminacia-na-slovensku-hladanie-barier-v-pristupe-k-
ucinnej-pravnej-ochrane-pred-diskriminaciou/.

Written comments concerning Slovakia to the Committee on the Elimination of Discrimination against
Women (CEDAW) for consideration at its 62th session in November 2015, available in English:
http://www.poradna-prava.sk/en/documents/written-comments-for-the-un-committee-on-the-elimination-
of-discrimination-against-women/.
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3.6 Positive action
3.6.1 Definition and explicit prohibition

There are no other specific provisions on positive action in Slovak legislation apart from
Article 8a of the Anti-discrimination Act,® which regulates temporary balancing measures
(‘docasné vyrovnavacie opatrenia’in Slovak).

Article 8a of the Anti-discrimination Act reads:

‘(1) The adoption of temporary balancing measures by state administrative bodies
or other legal persons targeted to eliminate disadvantages imposed on the grounds
of racial or ethnic origin, belonging to national minority or ethnic group, gender or
sex, age or disability, which aim is to ensure equal opportunities in practice, is not
considered as discrimination. Such temporary balancing measures, in particular, are
measures

a) aimed at elimination of social or economic disadvantages, by which members of
disadvantaged groups are disproportionately affected,

b) consisting in encouraging the interest of members of disadvantaged groups in
employment, education, culture, health care and services,

c) aimed at creation of equal access to employment, education, healthcare and
housing, especially through targeted training programmes for members of
disadvantaged groups or by spreading information on these programmes or on
possibilities to apply for jobs or jobs in the education system.

(2) Temporary balancing measures provided for in section 1 may be adopted if

a) obvious inequality exists;

b) the aim of such measures is to decrease or eliminate this inequality;

¢) temporary balancing measures are appropriate and essential to achieving the aim
set.

(3) Temporary balancing measures may be adopted only in the areas provided for in
this act. Such measures shall terminate once the inequality, which led to the adoption
of these measures, is eliminated. The bodies pursuant to section 1 shall be obliged
to terminate the performance of these measures after achieving the established aim.
(4) The bodies pursuant to section 1 are obliged to continuously monitor, assess and
publish adopted temporary balancing measures with the aim of re-evaluating the
eligibility of their further continuation and to submit reports to the Slovak National
Centre for Human Right these facts.’

3.6.2 Conceptual distinctions between ‘equal opportunities’ and ‘positive action’ in
national law

The Anti-discrimination Act regulates the use of temporary balancing measures which are
an exception from the principle of non-discrimination'!® and the aim of which is to ensure
equal opportunities in practice.20

118 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 en.p
df.

119 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004, Article 8a(1), first sentence, available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 en.p
df.

120 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Z&kon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zékon), 20 May 2004,
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The non-discrimination principle and the principle of equality are laid down in Article 12 of
the Constitution, which states in Section 1 that ‘people are free and equal in dignity and
rights’ and in Section 2 that ‘fundamental rights and freedoms are guaranteed to everyone
in the territory of the Slovak Republic regardless of sex, race, colour of skin, language,
belief and religion, political affiliation or other conviction, national or social origin,
nationality or ethnic origin, property, descent ['rod’in Slovak] or other status. No one may
be harmed, preferred or discriminated against on these grounds.’'?!

The general basis for a constitutional interpretation of equality depends on the
interpretation and application of Article 12(2) of the Constitution.'?? It reads as follows:

‘The fundamental rights and basic freedoms are guaranteed in the territory of the
Slovak Republic to everyone regardless of sex, race, colour of skin, language, creed
and religion, political or other beliefs, national or social origin, affiliation to a nation
or ethnic group, property, descent, or another status. No one must be harmed,
preferred, or discriminated against on these grounds.’

According to the finding of the Constitutional Court of the Slovak Republic Ref. PL.
US 37/95 of 12 September 1996,123 *Article 12(2) of the Constitution is often described as
a provision establishing the prohibition of discrimination and, on the other hand, the
prohibition of the provision of advantages in a specific fundamental right and freedom to
anyone entitled to this right.’*24

At the same time, the Constitution contains articles that derogate from the above-
mentioned prohibitions, thereby permitting special protection and preferential treatment
for certain groups, and these articles, under certain circumstances and in some cases, may
be regarded as provisions allowing for positive action.

These include Chapter Five (economic, social and cultural rights), Article 38(1) and (2) of
which guarantees to women, minors and the disabled an increased level of health
protection at work and special working conditions, and to minors and the disabled the right
to special protection in labour relations and to assistance in vocational training.

Another constitutional provision with the character of a provision allowing for positive
action towards individuals determined on the basis of group characteristics (national
minorities or ethnic groups) is Article 34.

3.6.3 Specific difficulties

The discussion relating to positive action measures started intensively with the adoption
of the Anti-discrimination Act in 2004,'2> soon after Slovakia joined the EU. Temporary

effective of 1 July 2004, Article 8a(1), first sentence, available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p
df.

121 Act No. 460/1992 Coll. Constitution of the Slovak Republic (Zakon ¢. 460/1992 Z.z. Ustava Slovenskej
republiky), 1 September 1992, effective of 1 October 1992. Available in English at:
https://www.ustavnysud.sk/ustava-slovenskej-republiky.

122 Act No. 460/1992 Coll. Constitution of the Slovak Republic (Zékon &. 460/1992 Z.z. Ustava Slovenskej
republiky), 1 September 1992, effective of 1 October 1992. Available in English at:
https://www.ustavnysud.sk/ustava-slovenskej-republiky.

123 File Ref. PL. US 37/95, published in the Collection of Laws of the Slovak Republic under No. 286/1996 Coll.
Also available in English at: https://www.ustavnysud.sk/documents/10182/992268/8 96a.pdf/1fad6eca-
9bb3-40be-97cb-b1985eb3d028.

124 Reasoning of the Finding of the Constitutional Court of the Slovak Republic, File Ref. PL. US 37/95 of 12
September 1996, p. 27, available in Slovak at: https://www.ustavnysud.sk/vyhladavanie-
rozhodnuti#!DecisionsSearchResultView.

125 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovnakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zdkonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
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balancing measures on the grounds of race and ethnicity were introduced into the Anti-
discrimination Act in Article 8(8), entitled ‘permissible differential treatment’,'2¢ as a result
of the implementation of the Racial Equality Directive. This section was not included in the
Government’s initial draft of the act. It was added later to the draft by deputies during the
discussion of the Anti-discrimination Act in Parliament.

This provision resulted in perhaps the most serious controversies in relation to the concept
of equality in Slovakia and aroused turbulent political discussions. Immediately after the
adoption of the Anti-discrimination Act, in October 2004, the Ministry of Justice initiated
proceedings before the Constitutional Court to establish whether this provision was in
conformity with the Constitution. The submission of the said petition to the Court created
a rather peculiar situation, because only a few months earlier the same Government had
adopted a set of affirmative measures aimed at achieving equality and integration among
the Roma minority.?”

In its petition, the Government alleged that the purpose of temporary balancing measures
was not clear; the conditions under which temporary balancing measures may be adopted
were not clearly defined; the addressees authorised to adopt temporary balancing
measures were not clearly defined; their scope and content were not clear; as well as the
overall ambiguity and incomprehensibility of the provision.

The Constitutional Court granted the Government’s petition and in its judgment of 18
October 2005?28 it rejected temporary balancing measures as unconstitutional due to the
fact that:

- the adoption of special positive action, including temporary balancing measures,
constituted more favourable treatment (so-called positive discrimination) for persons
related to race or ethnic origin;

- the provision itself failed to address the subject and content of measures as well
as the criteria for adopting such measures and therefore it violated legal certainty in
legal relations;

- the omission of the temporary character of measures as a main factor could result
in so-called ‘inverted discrimination’ against other groups without a legally justifiable
basis.’

This judgment was adopted by a majority of eight judges. Five judges voted against and
added their different opinions on it, in which they argued in favour of the special measures.
These should, in their opinion, ensure equal opportunities at the beginning for those who
do not start, for certain reasons, from the same position as most people in the population.
Through the special measures the state should overcome the existing disadvantages
experienced by certain groups so that they can fully and equally exercise the rights to
which everyone is entitled.

In support of its conformity with the Constitution and legality of temporary balancing
measures in favour of racially and ethnically defined population groups, these judges also

https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p
df.

126 Tt read ‘With the purpose of achieving equal opportunities in practice and following the equal treatment
principle, temporary balancing measures aiming to prevent disadvantages linked with racial or ethnic
ground might be adopted.’

127 “The Main Thesis of the Policy of the Slovak Republic in the Integration of the Roma Community’, adopted in
2003 as the Decree of the Government of the Slovak Republic No. 278/2003 of 23 April 2003. The
document was based on the policy of positive action or compensatory measures in the areas of education,
employment, social security, housing and healthcare and it is aimed at members of the Roma community
with the purpose being to attain equality of opportunities.

128 Finding of the Constitutional Court of the Slovak Republic PL.US 8/04-202 published in the Collection of
Laws of the Slovak Republic under No. 539/2005 Coll., available in Slovak at: https://www.slov-
lex.sk/static/pdf/2005/539/ZZ 2005 539 20051207.pdf and
http://www.codices.coe.int/NXT/gateway.dll/CODICES/full/eur/svk/svk/svk-2006-1-001.
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observed that by signing and ratifying the CERD, ICCPR and other international treaties,
Slovakia had incorporated its provisions into its own legal order.

In its judgment the Court cited two cases from the CIJEU (Johnston and Kreil), but did not
mention the CJEU case law on positive action (Kalanke, Marschall, Badeck, Abrahamsson,
Lommers and Briheche).'??

After this decision repeated attempts have been made to incorporate the temporary
balancing measures into the Anti-discrimination Act. The amendment of the Anti-
discrimination Act,'3° with effect from 1 April 2008, reintroduced the regulation of
temporary balancing measures in Article 8a. Although the said amendment had also
transposed Directives 76/207/EEC and 2004/113/EC, in the final version the possibility of
adopting temporary balancing measures on the ground of sex was completely omitted. In
contrast with the initial draft,3! during the discussion of the Act in Parliament the grounds
of race and sex were replaced by the grounds of membership of a national or ethnic
minority and social and economic disadvantages on which the temporary balancing
measures may be adopted.

The amendment to the Anti-discrimination Act adopted in 2013,132 with effect from 1 April
2013, extended the grounds on which the temporary balancing measures may be adopted:
not only on the ground of age and disability, but also on the ground of racial or ethnic
origin, membership of an ethnic minority, gender and sex. The temporary balancing
measures can only be adopted in the fields falling under the material scope of the Anti-
discrimination Act (employment and occupation, social security and social advantages,
healthcare, education and access to and provision of goods and services including
housing). According to the amendment, the possibility of adoption of temporary balancing
measures was also extended to ‘other legal entities’. The temporary balancing measures
can be adopted by all public administration bodies (state authorities and local self-
government) and legal entities from the private sector (companies, schools, NGOs, etc.)

The definition of temporary balancing measures is in compliance with the EU definition,
but the application is not satisfactory. In its annual reports, the Slovak National Centre for
Human Rights frequently criticises the fact that temporary balancing measures have rarely
been implemented in practice by state authorities and especially legal entities from the
private sector. These reports regularly contain no information about any temporary
balancing measure taken on the ground of sex.

129 The above-mentioned judgments of the CJEU on positive action were only analysed by some experts on
gender equality: Debrecéniova, J.: Pozitivny postup ako novodobd suéast politik smerujicich k
zabezpecleniu rovnosti a jeho zakotvenie v medzinarodnom, eurépskom a slovenskom prave (Positive action
as a modern element of policies aimed at ensuring equality and its anchoring in international, European and
Slovak law), in: Ustav &tatu a prava Slovenskej akadémie vied, Informaénd kanceldria Rady Eurdpy:
(Ne)rovnost a rovnopravnost, Zbornik z medzindrodnej konferencie konanej v drioch 13. - 15. oktébra
2005 v Tatranskej Strbe ((In)equality and equality. Proceedings of an international conference held on 13-
15 October 2005 in Tatranska Strba); Magurova, Z. (2012) Pozitivne opatrenia zamerané na rodovu
rovnost' v rozhodnutiach Eurépskeho sudneho dvora (Positive measures aimed at gender equality in
judgments of the European Court of Justice), in Pravny obzor: teoreticky Casopis pre otazky Statu a prava
(Legal horizon: theoretical journal of state and legal matters), roc. 95, ¢. 6, pp. 584-600. ISSN 0032-6984;
Magurova, Z. (2012) Pozitivne opatrenia zameané na rodovti rovnost v kontexte eurépskeho préva (Positive
measures aimed at gender equality in the context of European law), in Pravny obzor: teoreticky casopis pre
otazky statu a prava (Legal horizon: theoretical journal of state and legal matters), roc. 95, ¢. 3, s. 237-
252. ISSN 0032-6984.

130 Act No. 85/2008 Coll. amending Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on

Protection against Discrimination (Anti-discrimination Act).

The original proposition contained the following wording: ‘The adoption of temporary balancing measures

by state administrative bodies targeted at eliminating disadvantages arising due to racial or ethnic origin,

nationality or ethnic group, sex, age or disability, with the aim being to ensure equality of opportunities in
practice, is not considered discrimination.’

132 Act No 32/2013 Coll. amending Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on
Protection against Discrimination (Anti-discrimination Act), effective from 1 April 2013.
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The Centre received only two reports on temporary balancing measures being adopted in
2018 by bodies entitled to do so.'33 Other, mainly public bodies, provided information
about projects which they consider temporary balancing measures, but only in response
to specific requests from the Centre. In 2020 the Centre did not report any cases of the
adoption of temporary balancing measures by bodies entitled to do so.34

3.6.4 Measures to improve the gender balance on company boards

Legislation on quotas for women on company boards does not exist in Slovakia, concerning
either public or private companies. Slovakia is one of the countries which did not support
the adoption of the Gender-Balanced Boards Directive. There are no proposals pending
that address the gender balance on company boards.

No codes of conduct or corporate governance codes (private or state-owned companies)
regulating these quotas are known. No companies have published a policy of quotas or
higher representation of women on company boards.

Only some specific measures of a non-legislative character and in support of initiatives
were implemented. For example, the Charter of Diversity was signed on 30 May 2017.13>

In 2015, 2016 and 2017 the Labour Ministry implemented a project entitled ‘Support for
balanced representation of women and men in managerial positions in organisations in the
public and private sectors’ which was financed by the European Commission’s Progress
programme.!3® This project was a reaction to existing inequalities in the representation of
both sexes in these positions, which persist in spite of the fact that the share of women
graduates from universities currently exceeds 50 %. The project aim was to support more
balanced representation of women and men in management through several activities.
Their purpose was to inform and raise awareness among the public, in particular
employers, of the persisting inequalities and to highlight the positive effects of more
balanced representation of both sexes in management.

3.6.5 Positive action measures to improve the gender balance in other areas

As in many countries of the former Eastern Bloc, in the socialist era the formal 30 % quota
for the participation of women in Parliament also existed in Slovakia, but it mostly applied
to women nominated by the Communist Party. Due to these negative experiences3” from
the socialist era, current attitudes to quotas are rather negative, which was reflected in
the reluctance to introduce quotas in the 1990s.

None of the Slovak governments has seriously dealt with the need of adoption of positive
action measures to improve the gender balance or to increase the representation of women
in management positions.

Temporary balancing measures and quotas are not in the media spotlight. The media do
cover such measures, particularly during times when the issue is discussed in the EU.
Media reports often express the view that ‘quotas humiliate women’, that with the
‘introduction of mandatory quotas for women the position of women in the business will

133 The report of municipality Botany and report of Government Proxy for the Roma Communities are available
in Slovak at: www.snslp.sk/#page=2894.

134 See Slovak National Centre for Human Rights (2021) Report on the observance of human rights including
the observance of the principle of equal treatment in the Slovak Republic for the year 2020. Available in
English at: https://www.snslp.sk/wp-content/uploads/Human-Rights-Report-2020.pdf.

135 Available in English at: https://www.nadaciapontis.sk/article/prvych-16-firiem-podpisalo-chartu-diverzity-
slovensko/2344?lang=en_US.

136 Available in English at: http://www.gender.gov.sk/en/300/.

137 In the socialist era, women occupied about one third of the seats, but the Communist Party determined the
candidates and elections were a formality. Women’s participation in shaping policies was merely a
formality, as these policies were adopted in an undemocratic framework.
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not be strengthened but, on the contrary, will be weakened’, that ‘women have their place
in business, but their position, like that of men, should depend on a combination of
abilities, ambitions, talent and merits, not on their sex’.138

3.7 Harassment and sexual harassment
3.7.1 Definition and explicit prohibition of harassment

A definition of harassment was introduced into Slovak legislation for the first time in 2003
by the so-called ‘Euro-Amendment’ (Harmonisation Amendment) to the Labour Code as
one of the forms of discrimination in labour relations, for the purpose of transposition,
especially of Directives 2000/43/EC and 2000/78/EC.

Under Section 13, Paragraph 4, ‘Harassment is also considered to be a form of
discrimination where unwanted conduct occurs with the purpose or effect of violating
human dignity and creates for the employee a hostile, intimidating, degrading, humiliating
or offensive environment.’

As the Labour Code contained a general prohibition of discrimination on the grounds of
sex, the prohibition of harassment also automatically applied to harassment on the
grounds of sex.

After the adoption of the Anti-discrimination Act!3° in 2004 the regulation of harassment
was transferred from the Labour Code to the Anti-discrimination Act. However, the
definition of harassment differed from the definition contained in the Labour Code as well
as from definitions contained in the Directives. In particular, the term ‘unwanted conduct’
was replaced by the term ‘treatment’, whereby the attribute ‘unwanted’ was completely
omitted from the definition.

The second major amendment to the Anti-discrimination Act!¢® introduced the currently
valid definition of ‘harassment’. According to Article 2a, Section 4, harassment shall mean
conduct which creates or may create an intimidating, hostile, shameful, humiliating,
degrading, disrespectful or offensive environment and whose intention or consequence is
or may be the violation of a person’s freedom or human dignity.

The definition of harassment in the Anti-discrimination Act is not fully compatible with
Directive 2006/54/EC. It does not include an explicit reference to unwanted conduct but
in some aspects goes beyond the requirements of the Directive and may guarantee
a higher level of protection against harassment than the Directive. In addition to covering
the intention or consequence of a violation of an individual’s dignity, it covers an actual or
potential intervention into a person’s freedom. As the Anti-discrimination Act does not
define this freedom in detail, it can be widely interpreted as personal freedom, freedom of
religious belief, conviction, speech and movement. Unlike the Directive, the definition of

138 Available in Slovak at: https://www.aktuality.sk/clanok/240384/komentar-kvoty-dehonestuju-zeny/.

139 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p
df.

140 Act No. 85/2008 Coll. amending Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on
Protection against Discrimination and on amendment of certain Acts (Antidiscrimination Act) as amended
and on Amendments to Act of the National Council of the Slovak Republic no. 308/1993 Coll. on the
Establishing the Slovak National Center for Human Rights, as amended) (Zakon ¢. 85/2008 Z.z. ktorym sa
meni a doplna zakon ¢. 365/2004 Z. z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane pred
diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon) v zneni neskorsich
predpisov a o0 zmene a doplneni zakona Narodnej rady Slovenskej republiky ¢. 308/1993 Z. z. o zriadeni
Slovenského narodného strediska pre ludské prava v zneni neskorsich predpisov) 14 February 2008,
effective of 1 April 2008.
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harassment in the Anti-discrimination Act does not contain any direct reference to the
ground on which the harassment is prohibited. However, from the logical and systematic
interpretation it is clear that the prohibition of harassment is relevant only on the grounds
as defined in Article 3, Section 1 of the Anti-discrimination Act.

3.7.2 Scope of the prohibition of harassment

The prohibition of harassment is relevant to all fields defined in Article 3, Section 1 of the
Anti-discrimination Act: employment (including access to employment, occupation, other
gainful activities or functions including recruitment requirements and conditions and the
manner of carrying out the process of selection for employment, access to vocational
training, continuing vocational training and participation in programmes of active labour
market measures, access to counselling for employment selection and change of
employment, membership of and participation in organisations of employees and
employers and organisations for people engaged in a certain profession, including the
benefits provided by these organisations to their members);!*! social security (including
access to and provision of social assistance, social insurance, old age pensions,
complementary old age pensions, state social security allowance and social benefits); 42
healthcare; access to goods and services (including housing provided to the public by legal
entities and entrepreneurs);!*3 and education.

3.7.3 Definition and explicit prohibition of sexual harassment

The process of adoption of the Anti-discrimination Act was very complicated and lengthy,
accompanied by unwillingness on the part of the political parties and Government to
approve it. The greatest dispute about whether or not to include sexual harassment was
conducted during the adoption of the Act.

Only the above-mentioned second fundamental amendment to the Anti-discrimination
Act!#4 in 2008 also increased protection for people from harassment by the introduction of
an explicit prohibition of sexual harassment which is not contained elsewhere in Slovak
national legislation.

The adoption of the legislation relating to sexual harassment tended to be regarded as a
necessary evil, required by the harmonisation process, or as something redundant.

141 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004, Article 6, Section 2 a), b), c), d). Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 en.p
df.

142 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004, Article 5, Section 2 a), available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 en.p
df.

143 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004, Article 5, Section 2 d), available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 en.p
df.

144 Act No. 85/2008 Coll. amending Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on
Protection against Discrimination and on amendment of certain Acts (Antidiscrimination Act) as amended
and on Amendments to Act of the National Council of the Slovak Republic no. 308/1993 Coll. on the
Establishing the Slovak National Center for Human Rights, as amended) (Zakon €. 85/2008 Z.z. ktorym sa
meni a doplna zakon ¢. 365/2004 Z. z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane pred
diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon) v zneni neskorsich
predpisov a o zmene a doplneni zakona Narodnej rady Slovenskej republiky ¢. 308/1993 Z. z. o zriadeni
Slovenského narodného strediska pre ludské prava v zneni neskorsich predpisov) 14 February 2008,
effective of 1 April 2008.
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According to Article 2a, Section 5 of the Anti-discrimination Act,'#*> sexual harassment shall
mean verbal, non-verbal or physical conduct of a sexual nature whose intention or
consequence is or may be a violation of a person’s dignity and which creates an
intimidating, degrading, disrespectful, hostile or offensive environment.

This definition of sexual harassment is not fully compatible with the definitions contained
in Directive 2006/54/EC. It does not include an explicit reference to unwanted conduct.
The definition of sexual harassment requires a cumulative fulfilment of the condition of
actual or potential violation of an individual’s dignity and the creation of an intimidating,
hostile, degrading, humiliating or offensive environment without indicating the difference
between these two requirements. This means that the definition is restrictive compared to
the definition contained in the Directive.

3.7.4 Scope of the prohibition of sexual harassment

The prohibition of sexual harassment is relevant to all fields defined in Article 3, Section 1
of the Anti-discrimination Act: employment (including access to employment, occupation,
other gainful activities or functions, including recruitment requirements and conditions and
the manner of carrying out the process of selection for employment, access to vocational
training, continuing vocational training and participation in programmes of active labour
market measures, access to counselling for employment selection and change of
employment, membership of and participation in organisations of employees and
employers and organisations for people engaged in a certain profession, including the
benefits provided by these organisations to their members);!4¢ social security (including
access to and provision of social assistance, social insurance, old age pensions,
complementary old age pensions, state social security allowance and social benefits); 4’
healthcare; access to goods and services (including housing provided to the public by legal
entities and entrepreneurs);!*® and education.

3.7.5 Understanding of (sexual) harassment as discrimination

Harassment and sexual harassment are explicitly prohibited in the Anti-discrimination Act
as a form of discrimination. According to Article 2a, Section 10 of the Anti-discrimination
Act, ‘Refusal or endurance of discrimination by a person may not in any way affect the
subsequent treatment of this person or behaviour towards this person or constitute the
basis for the decision related to this person.’

145 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004, available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 en.p
df.

Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-

discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane

pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskrimina¢ny zakon), 20 May 2004,

effective of 1 July 2004, Article 6 Section 2 a), b), c), d), available in English at:

https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 en.p
df.

Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-

discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane

pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,

effective of 1 July 2004, Article 5 Section 2 a), available in English at:

https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 en.p

df .

148 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004, Article 5 Section 2 d), available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 en.p
df.
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3.7.6 Specific difficulties

The EU-wide survey on violence against women published by the EU Agency for
Fundamental Rights in 201414° shows considerable experience by Slovak women of sexual
harassment and cyber-harassment. As many as 38 % of the respondents declared they
had experienced verbal forms of sexual harassment since the age of 15. One in three
respondents had experienced non-verbal forms of sexual harassment from this age, and
17 % had experienced cyber-harassment. Victims of sexual harassment declared feelings
of vulnerability, anxiety and loss of confidence as the most common results of their
experience. Nevertheless, in 2020 there were no cases concerning harassment or sexual
harassment of women in the workplace reported by the Slovak National Centre for Human
Rights (equality body)*° and the Slovak National Labour Inspectorate reported only one
case of sexual harassment, but without providing any other detailed information.!5?

3.8 Instruction to discriminate
3.8.1 Explicit prohibition

Article 2a, Section 1 of the Anti-discrimination Act'®? stipulates that discrimination shall
also mean an instruction to discriminate.

According to Article 2a, Section 6 an instruction to discriminate shall mean an action
involving the abuse of the subordinate position of an individual for the purpose of
discrimination against a third person.

The instruction to discriminate usually abuses the subordinate position of an individual to
discriminate against a third party. Incitement to discriminate is persuading, affirming or
inciting a person to discriminate against a third person and the relevant prohibition applies
in all types of relations in areas where discrimination is prohibited.

3.8.2 Specific difficulties

There were no cases concerning instruction to discrimination reported either by the Slovak
National Centre for Human Rights (equality body) or the Slovak National Labour
Inspectorate.

3.9 Other forms of discrimination

According to Article 2a, Section 1 of the Anti-discrimination Act,*>3 discrimination shall also
mean incitement to discrimination.

149 EU Agency for Fundamental Rights, Survey on violence against women in the EU, available at:
https://fra.europa.eu/en/publications-and-resources/data-and-maps/survey-data-explorer-violence-
against-women-survey.

150 See Slovak National Centre for Human Rights (2021) Report on the observance of human rights including

the observance of the principle of equal treatment in the Slovak Republic for the year 2020. Available in

English at: https://www.snslp.sk/wp-content/uploads/Human-Rights-Report-2020.pdf.

National Labour Inspectorate (2021), Informativna sprava o diskriminacii a rodovej rovnosti v

pracovnopravnych vztahoch za rok 2020 (Report on discrimination and gender equality in employment

relations 2020), available in Slovak at: https://www.ip.gov.sk/wp-

content/uploads/2020/05/S%C3%BAhrnn%C3%A1-spr%C3%Alva-za-rok- 2020.pdf, p. 5.

152 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 en.p
df.

153 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovnakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zdkonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
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Article 2a, Section 7 states: ‘Incitement to discrimination shall mean persuading, affirming
or inciting a person to discriminate against a third person.’

The difference between an instruction to discriminate and incitement to discriminate lies
in the level of subordination of the discriminated person in relation to the perpetrator.

Article 2a Section 11 of the Anti-discrimination Act can be regarded as regulation of
discrimination by association or assumed discrimination. It stipulates that, ‘Discrimination
due to:

b) race, nationality or ethnic origin shall also mean discrimination due to the
relationship to a person of certain race, nationality or ethnic origin,

c) religion or faith shall also mean discrimination due to the relationship to a person
of certain religion or faith, as well as the discrimination of a person without religion,
d) disability shall also mean discrimination due to a previous health impediment or
discrimination against a person who, based on external characteristics, might be
presumed to have a disability.’

Article 3 Section 3 of the Anti-discrimination Act stipulates that, in determining whether
discrimination has occurred, no account shall be taken of whether the underlying reasons
were based on facts or on erroneous assumptions.

There is no case law dealing with incitement to discrimination, discrimination by
association nor assumed discrimination.

No specific legislation to combat algorithmic discrimination in relation to gender equality
or to other grounds was adopted. No equality body, media or scientific articles have
reported cases of algorithmic discrimination. There have been some very general mentions
of cases of algorithmic discrimination from abroad in specialist IT media, scientific articles,
media or policy reports.

There is no available information concerning decisions or opinions that could be relevant
to algorithmic discrimination pending in the courts or with the equality body.

However, the Constitutional Court's decision of 13 May 2020 is worth mentioning. The
Constitutional Court suspended parts of a new law'** allowing a state authority, the Public
Health Authority (Urad verejného zdravotnictva), to access data collected by
telecommunications operators as part of plans to track contacts of people infected with
the COVID-19.1%5

According to a press release from the Constitutional Court,*>® while the court accepted the
necessity for rapid solutions during the pandemic, these must not lead to an unintended
erosion of the rule of law. Taking into account the exceptional nature of the situation, at
this stage of the proceedings the Constitutional Court limited its examination to exploring

https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p
df.

154 The COVID-19 emergency legislation package, which also supplemented Act No. 351/2011 Coll., on
Electronic Communications, was approved by Parliament in March 2020. COVID-19 had a significant impact
on working and social life in Slovakia. Its impact emerged in two waves. The first wave started at the
beginning of March. The Government proclaimed a state of emergency on 16 March 2020, and this was
extended several times to 14 June 2020. The second wave of the pandemic emerged in September 2020.
The Government repeatedly declared a state of emergency from 1 October to 29 December 2020. With
respect to the COVID-19 pandemic, the Government also adopted several restrictive measures as well as
data protection and privacy measures.

155 The decision was made based on a motion of opposition MPs, which complained the law violated the right to
privacy and the right to the protection of personal data.

156 Available in English at:
https://www.ustavnysud.sk/documents/10182/116209962/TS 22 2020+Lex+corona+PL.+%C3%9AS+13

2020.pdf/b264e3cc-6776-499d-8d71-89a0fdcal6ff.
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whether the legislation is sufficiently specific and whether it provides sufficient guarantees
against the misuse of the data obtained by the state authorities. The more narrowly the
legislator restricts the rights of the individual, the more precise the legislation must be in
formulating its objects, and at the same time the legal regulation must also provide
stronger protection of the individual against the undesirable consequences of interfering
with their rights. If these constitutional requirements are sufficiently guaranteed, any risk
of irreparable interference with the fundamental rights of the persons concerned is also
significantly lower. According to the Court, part of the suspended law was not sufficiently
specific, as it allowed the state authority to process personal data without clearly defining
the purpose of such processing and the methods of handling personal data. The
Constitutional Court therefore decided to suspend the effect of those provisions of the
Electronic Communications Law which were too vague or did not yet provide sufficient
guarantees against the possible misuse of personal data by state authorities.

3.10 Evaluation of implementation

Generally the legal definitions in Slovak legislation are in compliance with the EU
definitions, but the application is not satisfactory.

The definitions of harassment and sexual harassment in the Anti-discrimination Act are
not fully compatible with Directive 2006/54/EC. They do not include an explicit reference
to unwanted conduct. The definition of sexual harassment requires a cumulative fulfilment
of the condition of actual or potential violation of an individual’s dignity and the creation
of an intimidating, hostile, degrading, humiliating or offensive environment without
indicating the difference between these two requirements. This means that the definition
is restrictive compared to the definition contained in the Directive.

There is no definition of multiple discrimination in Slovak law.
3.11 Remaining issues

There were no other remaining issues regarding the central concepts of gender equality
law discussed. No national law, case law or opinions of the equality body use other relevant
concepts related to gender equality (e.g. distinction between formal and substantive
equality).

Last but not least, the measures adopted during the COVID-19 emergency pose issues as
regards data protection and privacy. Provisions allowing the Government of the Slovak
Republic to have access to various data, including data on location sourced by mobile
operators and telecommunication companies, were passed in the National Council of the
Slovak Republic. Through this legal regulation, the Government of the Slovak Republic and
its bodies, including the Public Health Authority, have access to information about calls
and messages sent among citizens and their location, so that citizens can be monitored
without their permission or knowledge.

In addition, some of the COVID-19 pandemic measures adopted, especially restrictions

relating to access to healthcare and access to shelters were particularly unfavourable for
women.
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4 Equal pay and equal treatment at work (Article 157 of the Treaty on the
Functioning of the European Union (TFEU) and Recast Directive 2006/54)

4.1 General (legal) context
4.1.1 Surveys on the gender pay gap and the difficulties of realising equal pay

The Government adopted the National Strategy for Gender Equality for 2014-2019'>” and
a related Action Plan.'*® Among the concrete commitments was a reduction of the gender
pay gap. The gender pay gap in hourly earnings between men and women has continued
to decrease, from 21.5 % in 2012 to 18.4 % in 2019.1%°

No surveys have been published that provide insights into specific factors that explain the
gender pay gap and difficulties that hamper the realisation of equal pay for women and
men. There are no special initiatives of the Government and social partners aimed at its
gradual reduction. Monitoring of initiatives aimed at the gender pay gap is not done
individually but in connection with other activities linked with gender equality.

Studies focusing on the gender pay gap are rare and only a few papers which analyse
gender-related pay differences are available.°

The overall gender pay gap reflects the strong persistence of vertical gender segregation
in the Slovak labour market and the fact that women are generally more represented in
jobs with lower wages. The largest gender pay gaps can be identified in economically
stronger regions with a higher presence of the manufacturing sector.6!

The Financial and insurance sector has the widest gender pay gap, despite the fact that
this sector is characterised by a high share of female employment.162

Generally, the gender pay gap is smaller in the public sector than in the private sector.
This may partially be caused by a higher share of other elements such as bonuses and
special premiums in addition to gross wages in the private sector.163

157 Available in English at: https://www.gender.gov.sk/en/files/2015/06/Strategy EN.pdf.

158 Drafts of new strategic documents (the National Strategy for Equality between Women and Men and Equal
Opportunities for 2020-2025 and the Action Plan for Equality between Women and Men and Equal
Opportunities) were submitted to the inter-ministerial comment procedure by the Ministry of Labour, Social
Affairs and Family at the end of December 2020. Available in Slovak at:
https://www.employment.gov.sk/sk/informacie-media/aktuality/rezort-prace-predlozil-do-medzirezortneho-
pripomienkoveho-konania-dva-strategicke-materialy.html.

159 https://ec.europa.eu/eurostat/statistics-
explained/index.php?title=Gender pay gap statistics#Possible causes of the unadjusted gender pay ga
b

160 Mitkova, L. and Kottulova, J. (2017) Gender pay gap: Evidence from Slovakia, Comenius University in
Bratislava, Faculty of Management, Bratislava, Slovakia, ISBN 978-80-87325-15-5
https://www.researchgate.net/publication/330779158 Gender pay gap Evidence from Slovakia, in
English; Porubéanova, S. (2016) The gender pay gap in Slovakia,
https://ec.europa.eu/info/sites/info/files/sk comments paper be 2016.pdf, in English.

161 Mitkova, L. and Kottulova, J. (2017) Gender pay gap: Evidence from Slovakia, Comenius University in
Bratislava, Faculty of Management, Bratislava, Slovakia, ISBN 978-80-87325-15-5, p. 230
https://www.researchgate.net/publication/330779158 Gender pay gap Evidence from Slovakia, in
English.

162 Mitkova, L. and Kottulova, J. (2017) Gender pay gap: Evidence from Slovakia, Comenius University in
Bratislava, Faculty of Management, Bratislava, Slovakia, ISBN 978-80-87325-15-5, p. 231
https://www.researchgate.net/publication/330779158 Gender pay gap Evidence from Slovakia, in
English.

163 Mitkova, L. and Kottulova, J. (2017) Gender pay gap: Evidence from Slovakia, Comenius University in
Bratislava, Faculty of Management, Bratislava, Slovakia, ISBN 978-80-87325-15-5, p. 232
https://www.researchgate.net/publication/330779158 Gender pay gap Evidence from Slovakia, in
English.
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A relatively wide gender pay gap remains one of the characteristic traits of the Slovak
labour market and reflects both its strong gender segregation and the difficulties faced by
employees with caring responsibilities. 164

4.1.2 Surveys on the difficulties of realising equal treatment at work

No surveys or reports have been published that provide insights into specific factors that
prevent the realisation of equal treatment at work.

4.1.3 Other issues

Gender inequalities at work are caused by a number of factors. Among the most prominent
ones are the traditional division of gender roles, low awareness of rights and gender-based
inequalities, absence of real affirmative action and, last but not least, the absence of
services to support better work-life balance.

Women in Slovakia are often faced with horizontal and vertical segregation. In fact, the
fields of healthcare, social services and education tend to be dominated by women: over
four fifths of the workforce in these sectors consists of women and the figure is three fifths
for the public policy sector. Horizontal segregation of the labour market in Slovakia is very
pronounced and ‘female’ jobs are less valued. The gender pay gap occurs not only between
sectors, but also within sectors. A higher educational level does not automatically mean
that women obtain better positions and better pay.!%°

4.1.4 Political and societal debate and pending legislative proposals

There has been no political or societal debate or pending legislative proposals on equal
pay in 2020.

An extensive awareness-raising campaign on the gender pay gap, its pervasiveness and
harmful effects, was launched in 2014 within the framework of the national project
‘Institute for gender equality’ (‘When I grow up’).%6 The campaign well received and was
followed by intense public discussion of gender disparities and their impact on the future
and ambitions of women and men in the labour market as well as in the private sphere.

The Ministry of Labour regularly organises a competition entitled Employers Friendly to
Family, Gender Equality and Equal Opportunities. The basic objectives of the competition
include motivating employers to create conditions that are responsive to employees’ family
responsibilities and giving public recognition to employers who implement systems for
reconciling work and family life and for creating equal opportunities for women and men.
As part of the competition questionnaire, equal pay policy and a gender audit of monthly
remuneration are included.

4.2 Equal pay
4.2.1 Implementation in national law

The principle of equal pay for men and women is generally guaranteed under the Slovak
Constitution.'®” According to Section 36, all employees have the right to fair and

164 Mitkova, L. and Kottulova, J. (2017) Gender pay gap: Evidence from Slovakia, Comenius University in
Bratislava, Faculty of Management, Bratislava, Slovakia, ISBN 978-80-87325-15-5, p. 234
https://www.researchgate.net/publication/330779158 Gender pay gap Evidence from Slovakia, in
English.

165 See: Porubdnova, S. (2016) The gender pay gap in Slovakia, p. 2, available in English at:
https://www.europarl.europa.eu/RegData/etudes/STUD/2017/583140/IPOL STU(2017)583140 EN.pdf.

166 Available in Slovak at: https://genderdatabaza.wordpress.com/2016/10/24/ked-vyrastiem/.

167 Act No. 460/1992 Coll. Constitution of the Slovak Republic, available in English at:
https://www.ustavnysud.sk/ustava-slovenskej-republiky.
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satisfactory conditions at work, in particular the right to remuneration for the work
performed and the right of collective bargaining.

The principle of equal pay can also be deduced from Article 6, Section 2b of the Anti-
discrimination Act.'%® It provides that the principle of equal treatment applies to
employment relationships, including remuneration.

The general principle of equal pay for equal work is laid down in the Labour Code.!%®
According to Section 6, women and men shall have the right to equal treatment with
regard to access to employment, remuneration and promotion, vocational training, and
also with regard to working conditions.

The situation has improved in the definition of pay!’® in the amendment to the Labour
Code, effective since 1 September 2007. It was a fundamental reform, in which the
definition of pay contained in Article 118 was changed and the principle of equal
remuneration for equal work and for work of equal value was laid down in the new
Article 119a.

The principle of equal pay covers employees, part-time workers (including job sharing)
and workers who perform home-work or telework.

4.2.2 Definition in national law

Article 118, Section 2 of the Labour Code'’! states: ‘Pay shall be any financial settlement
or settlement of a financial value (pay in kind), provided by an employer to an employee
for work. The following items shall not be deemed to be pay in particular: pay
compensation, severance allowances, discharge benefit, travel reimbursement including
non-mandatory travel reimbursement, contributions from a social fund, contributions to
supplementary pension saving funds, contributions to an employee’s life insurance,
revenues from capital holdings (shares) or bonds, a tax bonus, income compensation for
an employee’s temporary incapacity for work, supplementary sickness insurance,
compensation for work standby, monetary compensation under Article 83a, Section 4172
and other payments provided to an employee in relation to employment pursuant to this
Act, other relevant regulations, a collective agreement or an employment contract which
do not have the characteristics of pay.’

According to Article 118, Section 3, pay shall be considered to include any settlement
provided by an employer to an employee for work on the occasion of his/her employment
anniversary or personal anniversary, if such is not provided from net profit or from the
social fund.

This definition does not comply with the definition of Article 157(2) TFEU. Provisions of the
Labour Code state that pay conditions must be agreed without any discrimination on
grounds of sex. Women and men shall be entitled to equal pay for the same work or work

168 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination and
on amendment of certain Acts (Anti-discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovnakom zaobchadzani
v niektorych oblastiach a o ochrane pred diskriminaciou a o zmene a doplneni niektorych zakonov
(antidiskriminacny zakon), 20 May 2004, effective of 1 July 2004. Available in English at:
http://www.snslp.sk/CCMS/files/AntidiskriminacnyZakon ENG-1.1.2015.pdf.

169 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

170 The Slovak term ‘mzda’ is translated as ‘wage’ in the official English translation of the Labour Code.

171 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

172 This covers reasonable monetary compensation for an employee refraining from performing earning
activities that have the character of competition with the employer’s activity after termination of the
employment relationship.

iy

44


http://www.snslp.sk/CCMS/files/AntidiskriminacnyZakon_ENG-1.1.2015.pdf
https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311_2001-Coll.pdf
https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311_2001-Coll.pdf
https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311_2001-Coll.pdf
https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311_2001-Coll.pdf

of equal value. But this condition does not apply to all remuneration for work and all
benefits that are paid in relation to employment. For example, the above-mentioned
enumeration of the settlements in Article 118, Section 2 excludes from pay all severance
allowances, discharge benefits, non-mandatory travel reimbursement, contributions from
a social fund, supplementary payments to sickness insurance benefits, and contributions
to supplementary pension saving funds, which does not comply with the definition of
Article 157(2) TFEU.

Due to the horizontal direct effect of Article 157 TFEU, this can be remedied. However, it
would be better if the legal definition in Article 118, Section 3 of the Slovak Labour Code
complied with the concept of pay in EU law.

4.2.3 Explicit implementation of Article 4 of Recast Directive 2006/54
Article 119a of the Labour Code states:

‘Section 1) Pay conditions must be agreed without any form of sex discrimination.
The provision of the first sentence applies to all remuneration for work and benefits
that are paid or will be paid in relation to employment according to the other
provisions of this Act’s special regulations.

Section 2) Women and men have the right to equal pay for equal work and for work
of equal value. Equal work or work of equal value is considered to be work of the
same or comparable complexity, responsibility and urgency, which is carried out in
the same or comparable working conditions and produces the same or comparable
capacity and results of work in an employment relationship for the same employer.’

4.2.4 Related case law

There are no available statistics on the number and types of cases concerning pay
discrimination brought before national courts. There were no cases on equal pay reported
by the Slovak National Centre for Human Rights (equality body) in the years 2018,73
2019%74 and 2020.17°

Labour inspectorates carry out their activities in accordance with the annual plans of main
tasks. The plan of main tasks for 2019176 and for 2020'77 did not contain any specific tasks
for the area of equal pay.

173 See Slovak National Centre for Human Rights (2019) Sprdva o dodrzZiavani ludskych prav vratane zasady
rovnakého zaobchadzania v Slovenskej republike za rok 2018 (Report on the observance of human rights
including the observance of the principle of equal treatment in the Slovak Republic for the year 2018).
Available in English at: http://www.snslp.sk/wp-content/uploads/Human-Rights-Report-2018.pdf# blank
See Slovak National Centre for Human Rights (2020) Sprava o dodrZiavani ludskych prav vratane zdsady
rovnakého zaobchadzania v Slovenskej republike za rok 2019 (Report on the observance of human rights
including the observance of the principle of equal treatment in the Slovak Republic for the year 2019).
Available in Slovak at: http://www.snslp.sk/wp-content/uploads/Sprava-o-LP-v-SR-za-rok-2019.pdf.

See Slovak National Centre for Human Rights (2021) Report on the observance of human rights including
the observance of the principle of equal treatment in the Slovak Republic for the year 2020. Available in
English at: https://www.snslp.sk/wp-content/uploads/Human-Rights-Report-2020.pdf.

176 The plan for 2019 contained only a general task in item 12 ‘Control of remuneration of employees in an
employment relationship and in an employment relationship on the basis of agreements under the
conditions of the amendment to the Labour Code’. According to this task Labour inspectors will check the
legality of employment of inspected persons, the establishment of an employment relationship, the
requirements of employment contracts and agreements and their compliance with legislation, compliance
with the employer's obligation to keep records of working time and compliance with employers' obligations
to provide meals for employees. More information available in Slovak at: https://www.ip.gov.sk/narodny-
inspektorat-prace-predstavuje-plan-hlavnych-uloh-na-rok-2019/.

Similarly, in the 2020 plan, the task is specified in item 11, according to which the inspections will focus on
the control of the remuneration of employees in an employment relationship and in an employment
relationship on the basis of agreements on work performed outside the employment relationship. More
information available in Slovak at: https://www.ip.gov.sk/plan-hlavnych-uloh-na-rok-2020/.
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However, the National Labour Inspectorate has been monitoring the implementation of
equal pay since the year 2002.178

Based on objective no. 2 and no. 7 of the Action Plan for Gender Equality in the Slovak
Republic for the years 2014-201917° and objective no. 62 of the National Action Plan for
the Elimination and Prevention of Violence against Women for the years 2014-2019,'8 the
National Labour Inspectorate draws up an annual report on discrimination and gender
equality in employment relations.!8!

The 2015 Report of the Labour Inspectorate on discrimination and gender equality in
employment relations states that violations of the obligation to agree on pay conditions
without any discrimination and to provide employees with equal pay for equal work or for
work of equal value (Article 119a of the Labour Code) was identified in 12 cases. The
violation was not identified as less favourable treatment of women in terms of
remuneration as compared to men. All these cases usually concerned unequal pay for
people of the same sex, which the employer was unable to justify by objective
indicators. 182

In the 2018 report on discrimination and gender equality in employment relations, the
National Labour Inspectorate identified 39 unequal pay cases (Article 119a of the Labour
Code),!83 in the 2019 report it identified 25 unequal pay cases!® and in the 2020 report
28 unequal pay cases were identified, 8> but no other detailed information was provided.

All these reports underline the fact that the Labour Inspectorate has little competence in
the area of pay inequality (full-time employees are not obliged to provide information, the
labour inspector has to conceal the identity of the complainant, the reversed burden of
proof for the employer does not apply to complaints handled by the inspectorates, etc.).
4.2.5 Permissibility of pay differences

No justifications for pay differences are allowed in legislation.

178 1n accordance with Government Resolution No. 232 from March 2001 and provisions of Section 119a of the
Labour Code. In the years 2006 and 2007, the reviews were conducted in the framework of the task
‘Determinants of Gender Equality in Industrial Relations’ (a part of the IS EQUAL project). In 2009, no focus
on the equality of remuneration was planned, but this review was conducted as part of the general
inspection and the results were summarised in the Report on results of labour inspection in the area
‘Strengthening of Equal Opportunities — Equal Remuneration of Women and Men for Equal Work and for
Work with Equal Value’ for the year 2009.

179 https://www.gender.gov.sk/wp-content/uploads/2014/11/Akcny-plan-RR _final.pdf.

180 https://www.gender.gov.sk/en/files/2012/06/NAP_VaW 2014-2019 EN.pdf.

181 Available in Slovak at: https://www.ip.gov.sk/diskriminacia-a-rodova-rovnost-v-pracovnopravnych-
vztahoch/.

182 National Labour Inspectorate (2016), Informativna sprava o diskrimindcii a rodovej rovnosti v
pracovnopravnych vztahoch za rok 2015 (Report on discrimination and gender equality in employment
relations 2015). Available in Slovak at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Priloha2.pdf,
p. 5.

183 National Labour Inspectorate (2019), Informativna sprava o diskrimindcii a rodovej rovnosti v
pracovnopravnych vztahoch za rok 2018 (Report on discrimination and gender equality in employment
relations 2018), available in Slovak at: https://www.ip.gov.sk/wp-content/uploads/2017/03/Suhrnna-
sprava-za-rok-2018.pdf, p. 9.

184 National Labour Inspectorate (2020), Informativna sprava o diskrimindcii a rodovej rovnosti v
pracovnopravnych vztahoch za rok 2019 (Report on discrimination and gender equality in employment
relations 2019), available in Slovak at: https://www.ip.gov.sk/wp-content/uploads/2017/03/Suhrnna-
sprava-za-rok-2019.pdf, p. 7.

185 National Labour Inspectorate (2021), Informativna sprava o diskrimindcii a rodovej rovnosti v
pracovnopravnych vztahoch za rok 2020 (Report on discrimination and gender equality in employment
relations 2020), available in Slovak at: https://www.ip.gov.sk/wp-
content/uploads/2020/05/S%C3%BAhrnn%C3%A1-spr%C3%A1lva-za-rok- 2020.pdf p. 14.
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https://www.ip.gov.sk/wp-content/uploads/2020/05/S%C3%BAhrnn%C3%A1-spr%C3%A1va-za-rok-%202020.pdf

4.2.6 Requirement for comparators

Comparability is an element in Article 119a, Section 2 of the Labour Code!® which states:
‘Women and men have the right to equal pay for equal work and for work of equal value.
Equal work or work of equal value is considered to be work of the same or comparable
complexity, responsibility and urgency, which is carried out in the same or comparable
working conditions and produces the same or comparable capacity and results of work in
an employment relationship for the same employer.’

4.2.7 Existence of parameters for establishing the equal value of the work performed

The Article 119a, Section 2 of the Labour Code!®’ stipulates: ‘Equal work or work of equal
value is considered to be work of the same or comparable complexity, responsibility and
urgency, which is carried out in the same or comparable working conditions and produces
the same or comparable capacity and results of work in an employment relationship for
the same employer.’

This definition of work of equal value is not sufficiently clear. The Labour Inspectorate has
problems in its application when assessing comparable work complexity, responsibility and
strenuousness, especially in the performance of labour inspection focusing on this area.
The legislation of the Slovak Republic does not regulate objective criteria (such as
educational, professional and training requirements, skills, effort and responsibility, work
undertaken and the nature of tasks involved).18®

4.2.8 Other relevant rules or policies

There are no other relevant rules or policies that provide parameters for establishing the
equal value of the work performed.

4.2.9 Job evaluation and classification systems

According to Article 119a, Section 3 of the Labour Code,!® if the employer implements a
system of job evaluation, the evaluation must be based on the same criteria for men and
women without any sex discrimination. In the evaluation of the work of women and men,
employers may use other objectively measurable criteria if they can be applied to all
employees without regard to sex.

There are no available examples of good practice or guidance on job evaluation and
classification systems.

4.2.10 Wage transparency

The introduction of the mandatory indication of the minimum wage offered in job offers,
in May 2018, was a major legislative contribution to greater wage transparency.

186 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

187 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

188 As recommended in point 10 of the Recommendation 2014/124/EU.

189 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.
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In 2019, Slovakia introduced a change to employment law, which relates to maintaining
confidentiality of working conditions. The Labour Code'®® in Article 13 Section 5 lowers the
level of protection in relation to non-disclosure and maintaining confidentiality in
employment relationships. As of 1 January 2019, employers may not oblige employees
to keep their working conditions confidential - this includes their salary conditions. Any
provisions requiring employees to keep their working conditions confidential are now
invalid.

4.2.11 Implementation of the transparency measures set out by European Commission’s
Recommendation of 7 March 2014 on strengthening the principle of equal pay
between men and women

No measures set out by the European Commission’s Recommendation of 7 March 2014 on
strengthening the principle of equal pay between men and women through transparency
have been implemented.

4.2.12 Other measures, tools or procedures

No other measures, tools or procedures have been developed to enhance pay transparency
and the closure of the equal pay gap.

4.3 Access to work, working conditions and dismissal
4.3.1 Definition of the personal scope (Article 14 of Recast Directive 2006/54)

In conformity with the principle of equal treatment, Article 6 of the Anti-discrimination
Act'®! includes a prohibition of discrimination on the grounds of sex in the field of access
to employment, occupation, self-employment, other gainful activities or functions,
including job requirements (which also encompasses job advertisements) and conditions
and means of employee selection. The Act also includes a general prohibition of
discrimination in access to vocational training and employment agencies, as well as a
prohibition of discrimination in terms of promotion. The Anti-discrimination Act
furthermore refers to the existing laws in the area of employment, self-employment and
occupation without making any distinction between legal relationships in the private and
public sectors.

The Labour Code!®? contains more detailed regulations regarding access to employment.
In addition to the general equal treatment clause in Article 13 that applies to all
employment relationships (including part-time work, job sharing, home-work and
telework) from the beginning until the termination of the employment, it contains a special
article on so-called ‘Pre-contractual Relations’ (Article 41). This Article contains a specific
prohibition on a future employer requiring information on pregnancy and family
relationships and a prohibition on violating the equal treatment principle. This article also
applies to the employment relationships of civil servants and public servants. In order to
make the recruitment process more transparent, Article 41 was amended by Section 10,1°3

190 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-

discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane

pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,

effective of 1 July 2004. Available in English at:

https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 en.p
df.

192 Act No. 311/2001 Coll. Labour Code (Zakon €. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

193 Act No. 63/2018 Coll. as an amendment of Act No. 311/2001 Coll., the Labour Code effective since 1 May
2018.
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which introduces the obligation for employers to disclose salary conditions in job adverts.
This requirement applies to all forms of advertisement including online advertising, posters
or billboards. If an employment agreement is consequently concluded with a successful
candidate, the employer shall provide the employee with at least the salary identified in
the job advert itself.1%4

In Article 14, Section 1 of the Act on Employment Services!®> the right of access to
employment is defined as the right to receive help either in the search for an appropriate
job, or in vocational training and preparation for the labour market. The right of access to
employment is guaranteed in accordance with the principle of equal treatment. In order
to achieve the application of the equal treatment principle in access to employment, the
Act also contains a provision in Article 13 z)(ab) about the duty of employment agencies
to inform job applicants about their right to equal treatment in access to employment.
Moreover, the Act contains a specific prohibition in Article 62 that prevents job
advertisements with job offers from containing any restrictions or discrimination on the
grounds inter alia of sex, marital or family status or social origin. According to this article,
the criteria for the selection of employees must guarantee equal opportunities for all
citizens.

According to Article 11, Section 1 of the Labour Code,®® ‘An employee shall be a natural
person who in labour-law relations and, if stipulated by special regulation also in similar
labour relations, performs dependent work for the employer.’

This definition of a ‘worker’ reflects the relevant case law of the CJEU.
4.3.2 Definition of the material scope (Article 14(1) of Recast Directive 2006/54)
According to Article 6, Section 2 of the Anti-discrimination Act,!°?

‘The principle of equal treatment shall apply only with regard to the rights of natural
persons provided for under separate legal provisions regulating:

a) access to employment, occupation, other gainful activities or functions
(hereinafter ‘employment’), including recruitment requirements and conditions
and the manner of carrying out the process of selection for employment;

b) performance of employment and the conditions of performing the work in
employment including remuneration, promotions and dismissal;

c) access to vocational training, continuing vocational training and participation
in programmes of active labour-market measures including access to
counselling for employment selection and change of employment (hereinafter
‘vocational training”); and

d) membership and participation in organisations of employees and employers
and in organisations associating persons of a certain profession including the
benefits provided by the organisations to their members.’

194 Employers may be fined up to approximately EUR 33 000 if the advertisement for a job does not include
information about the base salary offered. If the base salary agreed in the labour contract is lower than the
one advertised for the vacant position, the fine may reach up to EUR 100 000.

195 Slovak Republic, Act No. 5/2004 Coll. on Employment Services and on Change and Amendments of Certain
Acts (Zakon ¢. 5/2004 Z.z. o sluzbach zamestnanosti a o zmene a doplneni niektorych zakonov), 4
December 2003, effective of 1 February 2004.

196 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

197 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 en.p
df.
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This scope is identical to the scope of Article 14(1) of Recast Directive 2006/54/EC.

4.3.3 Implementation of the exception on occupational activities (Article 14(2) of Recast
Directive 2006/54)

According to Article 8, Section 1 of the Anti-discrimination Act'®® differences in treatment
shall not constitute discrimination if they are objectively justified by the nature of
occupational activities in employment or the circumstances under which such activities are
carried out, provided that such reason constitutes a real and decisive requirement for
employment under the condition that the aim is legitimate and the requirement is
appropriate.

The original wording of the concept of different treatment in Article 8, Section 1 of the
Anti-discrimination Act as adopted in 2004 was changed in September 2007 to produce a
more precise definition, nearly identical to the wording of the Recast Directive.

4.3.4 Protection against the non-hiring, non-renewal of a fixed-term contract, non-
continuation of a contract and dismissal of women connected to their state of
pregnancy and/or maternity

Protection against the non-hiring, non-renewal of a fixed-term contract, non-continuation
of a contract and dismissal of women connected to their state of pregnancy and/or
maternity is guaranteed by the Anti-discrimination Act!®® (Article 6), which includes a
prohibition of discrimination on the grounds of sex in the field of access to employment,
occupation, self-employment, other gainful activities or functions, including job
requirements and conditions and means of employee selection. Besides the general
regulation regarding access to employment in Article 13, the Labour Code?® contains in
Article 41 (regulating pre-contractual relations) a prohibition on a future employer
requiring information on pregnancy and family relationships. Dismissal of pregnant
employees or female employees on maternity leave or parental leave is prohibited
according to Articles 64 and 68 of the Labour Code.

4.3.5 Implementation of the exception on the protection for women in relation to
pregnancy and maternity (Article 28(1) of Recast Directive 2006/54)

Article 41, Section 2 of the Constitution guarantees to pregnant women special care,
protection in labour relations and corresponding working conditions.

According to Article 8, Section 7b of the Anti-discrimination Act,?°! objectively justified
differences in treatment on the grounds of sex shall not be deemed to constitute
discrimination if their purpose is the protection of pregnant women and mothers.

198 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 en.p
df.

199 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 en.p
df.

200 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1

April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-

Coll.pdf.

Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-

discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovnakom zaobchadzani v niektorych oblastiach a o ochrane

pred diskriminaciou a o zmene a doplneni niektorych zdkonov (antidiskriminacny zakon), 20 May 2004,

effective of 1 July 2004. Available in English at:
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4.3.6 Particular difficulties

There are no specific difficulties related to the application and implementation of national
law in relation to equal access to work, vocational training, employment contracts, working
conditions, promotion and protection against dismissal on grounds connected to sex.

There were no cases reported by the Slovak National Centre for Human Rights (equality
body) or the Slovak National Labour Inspectorate.

4.3.7 Positive action measures (Article 3 of Recast Directive 2006/54)

There is no available information on adopting positive action measures with a view to
ensuring full equality in practice between men and women in working life.

4.4 Evaluation of implementation

National law implements the EU law topics discussed in this chapter quite satisfactorily. A
deficiency in the Labour Code?%? is the definition of equal pay which is not in compliance
with the definition in Article 157(2) TFEU.

4.5 Remaining issues

According to the Statistical Office of the Slovak Republic, in 2020 the difference between
men and women in terms of average nominal monthly earnings was 17.8 % (men earned
an average of EUR 1 446 and women EUR 1 191). 293 This means that for every Euro
earned by men, received women 81.6 cents. A surprising finding is the high gender pay
gap in health and social work, at 26.4 %. This means that even in this female-dominated
sector, which was on the frontline during the COVID-19 pandemic, women earn less than
men. The implication is that the work of men is more valued here as well, and women,
who are automatically stereotyped as ‘carers’, are also expected to do these roles for lower
wages.204

The results of a survey on life during the COVID-19 pandemic?®> confirm that the still
present gender stereotypes and the persistent segregation of women into industries,
occupations and job positions which are lower valued play directly into different wages.2¢

https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p
df.

202 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

203 Available in Slovak at:
http://datacube.statistics.sk/#!/view/sk/VBD INTERN/pr0202ms/v_pr0202ms 00 00 00 sk.

204 Toto je rovnost (2021), Press release: Poznate hodnotu Zenského eura? V roku 2021 je to 81,6 centa.
Neplatena praca Zien v domdcnosti situaciu v SR esSte viac zhorsuje (Do you know the value of the women's
euro? In 2021 it is 81.6 cents. Unpaid domestic work of women makes the situation in the Slovak Republic
even worse), 25 October 2021, available in Slovak at:
https://www.totojerovnost.eu/index.php/2021/10/25/tlacova-sprava-poznate-hodnotu-zenskeho-eura-v-
roku-2021-je-to-816-centa-neplatena-praca-zien-v-domacnosti-situaciu-v-sr-este-viac-zhorsuje/.

205 Kuruc, A., Valkovi¢ova,V., Jablonicka-Zezulova, J. (2020) Prieskum Zivotnej situdcie pocas pandémie
COVID-19 (Survey of the life situation during the COVID-19 pandemic), Institut pre vyskum prace a rodiny,
Bratislava 2020, available in Slovak at: https://ivpr.gov.sk/wp-
content/uploads/2020/10/prieskum zivotnej situacie pocas pandemie kuruc.pdf.

206 Toto je rovnost (2021), Press release: Pozndte hodnotu Zenského eura? V roku 2021 je to 81,6 centa.
Neplatena praca Zien v domdcnosti situaciu v SR eSte viac zhorsuje (Do you know the value of the women's
euro? In 2021 it is 81.6 cents. Unpaid domestic work of women makes the situation in the Slovak Republic
even worse), 25 October 2021, available in Slovak at:
https://www.totojerovnost.eu/index.php/2021/10/25/tlacova-sprava-poznate-hodnotu-zenskeho-eura-v-
roku-2021-je-to-816-centa-neplatena-praca-zien-v-domacnosti-situaciu-v-sr-este-viac-zhorsuje/.
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5 Pregnancy, maternity, and leave related to work-life balance for workers
(Directive 92/85, relevant provisions of Directives 2006/54, 2010/18 and
2019/1158)20%7

5.1 General (legal) context
5.1.1 Surveys and reports on the practical difficulties linked to work-life balance

No surveys or reports have been published that provide insights into difficulties that
workers face in practice in relation to work-life balance.

According to the study Women still can’t have it all: Barriers to higher maternal
employment in Slovakia, employment of Slovak mothers in the first three years of their
children’s lives lags significantly behind the labour outcomes observed in other EU
countries. This has a negative impact on the financial well-being of their families and their
medium-term labour outcomes and wages. As a result of long parental leave, women with
children suffer a wage penalty upon returning to work relative to non-mothers and men.2%8

Mothers with higher previous labour market income, a higher level of education and longer
work experience tend to enter the labour market faster after childbirth. On the other hand,
factors such as being a single mother or low availability of informal childcare provided by
grandparents have a strong negative impact on maternal employment. Moreover, women
appear to be treated unfavourably when applying for jobs typically requiring a lower
educational background, which potentially creates an additional barrier to returning to
work.

Family policies should be aimed at tackling the main barriers to maternal employment
such as the lack of quality and affordable childcare facilities, low availability of flexible
work arrangements and relatively long parental leave without involvement of fathers.2%°
5.1.2 Other issues

There are no other issues.

5.1.3 Overview of national acts on work-life balance issues

There are no special laws relating to work-life balance, beside the articles of the Labour
Code mentioned in the sections below.

5.1.4 Political and societal debate and pending legislative proposals

There has been no political or societal debate or pending legislative proposals on the issue
in relation to work-life balance in 2020.

207 See Masselot, A. (2018), Family leave: enforcement of the protection against dismissal and unfavourable
treatment European network of legal experts in gender equality and non-discrimination, available at:
https://www.equalitylaw.eu/downloads/4808-family-leave-enforcement-of-the-protection-against-
dismissal-and-unfavourable-treatment-pdf-962-kb and McColgan, A. (2015), Measures to address the
challenges of work-life balance in the EU Member States, Iceland, Liechtenstein and Norway, European
network of legal experts in gender equality and non-discrimination, available at:
https://www.equalitylaw.eu/downloads/3631-reconciliation.

208 Hidas, S. and Horvathova, V. (2018) Women still can’t have it all: Barriers to higher maternal employment
in Slovakia, p. 4, available in English at: https://www.finance.gov.sk/en/finance/institute-financial-
policy/working-papers/women-still-cant-have-it-all-barriers-higher-maternal-employment-slovakia.html.

209 Hidas, S. and Horvathova, V. (2018) Women still can’t have it all: Barriers to higher maternal employment
in Slovakia, p. 2, available in English at: https://www.finance.gov.sk/en/finance/institute-financial-
policy/working-papers/women-still-cant-have-it-all-barriers-higher-maternal-employment-slovakia.html.
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5.2 Pregnancy and maternity protection
5.2.1 Definition in national law

The Labour Code?!? contains the terms pregnant worker, a worker who has recently given
birth (literally mother until the completion of the ninth month after confinement) and
worker who is breastfeeding in the General Provisions in Article 6 and in the chapters on
‘Working conditions of women and men caring for children’ (Articles 160-162),
‘Arrangement of working time’ (Articles 164-165), ‘Maternity leave and parental leave’
(Articles 166-169) and ‘Breaks for breastfeeding’ (Article 170).

According to Article 40, Section 6 of the Labour Code, a pregnant employee is an employee
who has informed her employer in writing of her condition and who has submitted a
medical confirmation of this.

According to Article 40, Section 7 of the Labour Code, a breastfeeding employee shall be
an employee who has informed her employer in writing of this fact.

5.2.2 Obligation to inform employer

However, the Labour Code does not impose on a woman the obligation to inform the
employer about her pregnancy. If a woman does not inform the employer about her
pregnancy in writing and does not submit the medical certificate, although it is clear that
she is pregnant and the employer is aware of her pregnancy, she will not be entitled to
the special legal protection, e.g. as regards the adaptation of working conditions and
working hours. It also means that the prohibition of the termination of the employment
relationship within a protected period will not apply in that event.

5.2.3 Case law on the definition of a pregnant worker, a worker who has recently given
birth and/or a worker who is breastfeeding

There is no available case law on the definition of a pregnant worker, a worker who has
recently given birth and/or a worker who is breastfeeding,

5.2.4 Implementation of protective measures (Article 4-6 of Directive 92/85)

According to Article 41 of the Constitution,?!! marriage, parenthood and the family are
under the protection of the law (Section 1). Special care, protection in labour relations,
and adequate working conditions are guaranteed to a woman during the period
of preghancy (Section 2) and parents caring for children are entitled to assistance from
the state (Section 5).

The general regulation of protection from less favourable treatment due to the take up of
family-related leave is contained in the Labour Code.?!? According to Article 6 of the
‘Fundamental Principles’:

‘For pregnant women, mothers until the completion of the ninth month after
confinement, and breastfeeding mothers, working conditions shall be secured that
will protect their biological state with respect to pregnancy, childbirth, care for the

210 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

211 Act No. 460/1992 Coll. Constitution of the Slovak Republic (Zakon &. 460/1992 Z.z. Ustava Slovenskej
republiky), 1 September 1992, effective of 1 October 1992. Available in English at:
https://www.ustavnysud.sk/ustava-slovenskej-republiky.

212 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, in the chapter on ‘Working conditions of women and men caring for children’ (Articles 160-165).
Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.
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child after birth, and their special relationship with the child after birth. For women
and men, working conditions shall be secured that will enable them to perform their
social function in the upbringing of children and childcare.’

Article 161 of the Labour Code sets out how protection shall be provided for women during
these periods of their lives. The legislator basically grants special protection, which is
manifested in the working conditions, adaptation of working hours and prohibition of the
termination of the employment relationship within a protected period, maternity or
parental leave and childcare, in the individual provisions of the Labour Code.?!3

5.2.5 Case law on issues addressed in Article 4 and 5 of Directive 92/85

There is no available case law and there were no cases reported by the Slovak National
Centre for Human Rights (equality body).

5.2.6 Prohibition of night work

Legal protection of employment rights for pregnant women, mothers until the completion
of the ninth month after confinement, and breastfeeding mothers is contained in the
chapter ‘Working conditions of women and men caring for children’ (Articles 160-165 of
the Labour Code).?!*

The employer is obliged to transfer a pregnant woman, a mother until the completion of
the ninth month after confinement or a breastfeeding mother working nights to day work,
if she applies for such transfer.2'> If she cannot be transferred to day work, the employer
is obliged to give her time off and wage compensation.2®

5.2.7 Case law on the prohibition of night work

There is no available case law and there were no cases on the prohibition of night work
reported by the Slovak National Centre for Human Rights (equality body) or the Slovak
National Labour Inspectorate.

5.2.8 Prohibition of dismissal

An employer cannot give notice?!” to an employee within the protected period, also
meaning within the period of a female employee’s pregnancy, when a female employee is
on maternity leave or a male employee caring for a newborn child is on parental leave
(during the same period as maternity leave).

An employer cannot immediately (without notice) terminate the employment relationship
with a pregnant employee, a female employee on maternity leave, or a male employee
caring for a newborn child on parental leave.?!8

213 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Articles 160-170. Available in English at: https://www.ip.gov.sk/wp-
content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

214 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

215 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 55 Section 2f). Available in English at: https://www.ip.gov.sk/wp-
content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

216 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1

April 2002, Article 162, Sections 4 and 5. Available in English at: https://www.ip.gov.sk/wp-

content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

An employment relationship may be terminated by agreement, by notice, by immediate termination and by

termination during the probation period (Article 59, Section 1 of the Labour Code).

218 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 68, Section 3. Available in English at: https://www.ip.gov.sk/wp-
content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.
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Dismissal is permitted in exceptional cases as defined in Article 10(1) of
Directive 92/85/EEC if the employer or its business unit is being closed down or
relocated.?'?

5.2.9 Redundancy and payment during maternity leave

Payment for maternity leave does not cease if the employee is made redundant during her
maternity or his parental leave. The maternity allowance is a social endowment, paid by
the Social Insurance Agency,??° not by the employer, the amount of which depends on the
contributions paid to the social security scheme.

5.2.10 Employer’s obligation to substantiate a dismissal

According to Article 72 of the Labour Code,??! the employer may terminate the
employment within the probationary period of a pregnant woman, a mother who has given
birth within the last nine months or a breastfeeding woman only in writing, in exceptional
cases,??? not relating to her pregnancy or maternal role, giving appropriate reasons??3 in
writing, otherwise the termination shall be invalid. Since August 2011 the employer is no
longer allowed to terminate the employment relationship with a pregnant employee in the
probation period without stating reasons.

In 2011 the amendment to the Labour Code concerning the conditions for the dismissal of
pregnant women during the probationary period was adopted. A particular type of
discrimination often took the form of the dismissal of pregnant women during the
probationary period after their employer learnt about their pregnancy. Such dismissals
occurred in spite of the fact that, since 2004 the Anti-discrimination Act has been in force
in Slovakia and it prohibits, among other things, discrimination on the ground of
pregnancy. Although the EU directives only permit the dismissal of pregnant women for
well-founded reasons unrelated to pregnancy, due to the insufficient legislation in this area
the practice in Slovakia was diametrically different.

5.2.11 Case law on the protection against dismissal

An increase in the number of reported cases of discrimination on the ground of pregnancy
was registered and reported by the Slovak National Centre for Human Rights (equality

219 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 68, Section 3a). Available in English at: https://www.ip.gov.sk/wp-
content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

220 The SIA is designated as the competent and liaison institution for the following branches of social security:

sickness benefits, maternity and equivalent paternity benefits, disability benefits, old-age benefits,

survivors’ benefits, benefits in respect of accidents at work and occupational diseases, and unemployment
benefits.

Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1

April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-

Coll.pdf.

222 The Labour Code does not define what is meant by exceptional cases. According to expert opinion the
probation period must not serve as a tool for the discriminatory dismissal of female workers on the ground
of their pregnancy, i.e. for a reason that has no relation to their ability or inability to carry out certain work,
or to the quality of this work.

223 1n application of Article 72, the ‘appropriate reason’ must not circumvent the Act or involve conduct that is
morally unacceptable. Generally, notice must be given in writing and delivered to the other party, otherwise
it shall be invalid. An employer may only give notice to an employee for reasons expressly stipulated in the
Labour Code. The reason for giving notice must be defined in the notice in terms of fact such that it may
not be confused with a different reason, or the notice shall otherwise be deemed invalid. The reason for
giving notice may not be subsequently amended (Article 61 of Labour Code).

22
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body),??* especially in 200822 and 2009.22% Despite this fact, the Centre had no relevant
information concerning the decisions of the courts in such cases.

The author of this report has information concerning one case.

The case (initiated in August 2010) concerns a woman who had been employed by the
Ministry of Interior (in a fire-fighting unit, which was significantly dominated by men). The
claimant became pregnant during the probationary period and was dismissed immediately
‘without the reason being given’ for the dismissal (although it was obvious that the only
reason for the dismissal was her pregnancy). Although the relevant Slovak legislation
(valid at the time of the termination) enabled the Ministry to terminate the employment
in the probationary period ‘without giving a reason’, the Ministry ignored a directly effective
provision of EU directives and similar provisions of the relevant international conventions
prohibiting employers from terminating employment relationships with pregnant women,
unless duly justified reasons for this termination connected to pregnancy exist and unless
these reasons are provided in writing. Although the claimant, won the case at the first
instance, the first instance court in its judgment (File No. 19 C/65/2010-577) did not
provide sufficient legal reasoning based on the relevant national, EU and international law
relating to discrimination against women. Besides, it only granted to the claimant very
symbolic non-pecuniary damages (EUR 1 000, as compared to the EUR 15 000 requested),
ignoring the impact the treatment on the side of the Ministry had on the claimant’s dignity
and on her personal and family life (loss of income prior to the birth of her child, reduced
chances of finding a new job as the mother of young children, etc.).

Both parties appealed against the decision of the first instance court. The regional
(appeals) court in its judgment (File No. 9 Co 121/2017) upheld the judgment of the first
instance court and, moreover, awarded the claimant a higher compensation of non-
pecuniary damages in cash of EUR 5 000. The Court stressed that discrimination against
pregnant women also affects the private sphere (family life), more intensively rather than
‘just’ simple discrimination based on sex.

5.3 Maternity leave

5.3.1 Length

According to Article 166, Section 1 of the Labour Code,??” the duration of maternity leave
is 34 weeks,?28 37 weeks for single mothers, or 43 weeks for multiple births. The provisions
on maternity leave contained in the Labour Code apply to both the private and the public
sector, to civil service relationships and to the exercise of public services.

5.3.2 Obligatory maternity leave

According to Article 167 of the Labour Code, maternity leave??® for a woman connected
with childbirth and the care of a newborn child must not be shorter than 14 weeks and if

224 This was before the amendment to the Labour Code concerning the conditions for the dismissal of pregnant
women during their probationary period, which was adopted in 2011.

225 Slovak National Centre for Human Rights (2009) Report on the observance of human rights including the
observance of the principle of equal treatment in the Slovak Republic for the year 2008, pp. 125-12. Not
available, the website is currently under construction.

226 gSlovak National Centre for Human Rights (2010) Report on the observance of human rights including the
observance of the principle of equal treatment in the Slovak Republic for the year 2009, pp. 144-145. Not
available, the website is currently under construction.

227 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

228 Maternity leave increased in 2011 from 28 to 34 weeks when one child is born to a family with two parents,
and 37 weeks in the case of a single mother.

229 Maternity leave is legally constructed as a right for women.
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the woman goes on maternity leave before she gives birth, the maternity leave must not
end before the sixth week after childbirth.230

The beginning of maternity leave for a woman is determined by a physician and generally
commences six weeks prior to the expected date of confinement and, at the earliest, from
the beginning of the eighth week prior to this date.?3!

If a woman has used less than six weeks of maternity leave prior to giving birth, because
the birth occurred earlier than was anticipated by the physician, she shall be entitled to
maternity leave from the day of commencement up to the expiry of 34 weeks, 37 weeks
for single mothers, or 43 weeks for multiple births. If a woman has used less than six
weeks of her maternity leave before her confinement for another reason, she shall be
entitled to maternity leave from the day of confinement until the expiry of 28 weeks, 31
weeks for single mothers, or 37 weeks for multiple births. The reason for this in a sense
‘repressive’ legislation, consisting of fixing a maximum and minimum length of maternity
leave, is to put pressure on the woman through economic encouragement, to ensure
protection of pregnancy, childbirth, the health of the woman who has given birth, the
healthy development of the foetus and the child’s health after birth.

5.3.3 Legal protection of employment rights (Article 5, 6 and 7 of Directive 92/85)

Legal protection of employment rights related to the protected groups (a pregnant woman,
a mother who has given birth within the last nine months or a breastfeeding woman) is
contained in Articles 160-165 of the Labour Code.?3?

Pregnant women, mothers until the end of the ninth month after confinement and
breastfeeding women must not be employed in work activities that are physically
inappropriate or harmful for them. Neither can a pregnant woman be employed in such
work activities that, according to medical opinion, jeopardise her pregnancy due to her
individual health condition. The same holds for mothers until the end of the ninth month
following childbirth and breastfeeding women.?33

If a pregnant woman performs work that is prohibited for pregnant women, or which
according to medical opinion threatens her pregnancy, the employer shall be obliged to
implement a temporary change to her working conditions.?34

If a change to the woman’s working conditions is not possible, the employer shall
temporarily transfer her to work that is suitable and in which she may earn the same pay
as she earns for her normal work within the scope of the employment contract. If this is
not possible, the employer shall transfer her, upon her agreement, to a different type of
work.23>

230 Act No. 311/2001 Coll. Labour Code Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 167, Section 1. This means that obligatory maternity leave (before and after
confinement) is 14 weeks, of which six weeks after confinement is obligatory. Available in English at:
https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

A woman is in principle entitled to choose the beginning of maternity leave only within the timeframe of six

to eight weeks prior to the expected day of confinement.

232 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

233 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 161. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-
No.-311 2001-Coll.pdf.

234 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 162, Section 1. Available in English at: https://www.ip.gov.sk/wp-
content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

235 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 162, Section 2. Available in English at: https://www.ip.gov.sk/wp-
content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.
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If a woman who is in work to which she was transferred through no fault of her own earns
a salary that is lower than that earned in her normal work, for the purpose of balancing
out the difference she shall be provided with an equalisation benefit for pregnancy and
motherhood paid by the Social Insurance Agency (SIA),%%® according to the Social
Insurance Act.?%”

The employer is also obliged to transfer a pregnant woman working nights to day work, if
the pregnant woman applies for such a transfer. If she cannot be transferred to day work,
the employer is obliged to give a pregnant employee time off and wage compensation.238
If the employer has not transferred a pregnant woman to different work, although the
employer was obliged to do so, the employee has the right to refuse to perform any further
work. The employee is then entitled to wage compensation equivalent to the amount of
average earnings. She is also entitled to such compensation when it can be presumed that
the employer had no other work for her.

5.3.4 Legal protection of rights ensuing from the employment contract

According to Article 54 of the Labour Code,?3° the agreed content of an employment
contract may only be amended where the employer and employee agree on such
amendment. The employer shall be obliged to set out the amendment to an employment
contract in writing. The employment relationship and contract remain valid during the
period of maternity leave.

5.3.5 Level of pay or allowance

Maternity allowance and sickness benefits are provided from the sickness insurance
system by the Social Insurance Agency. During maternity leave, the woman shall be
provided with maternity allowance, which is an insurance benefit provided under the Social
Insurance Act?*? and paid by the SIA at a rate of 75 %?2*! of her daily counting base (which
is based on her income/wage before maternity leave). The maximum amount in 2020 was
EUR 1 548.70 per month. The estimated average monthly maternity allowance for mothers
was EUR 675 and for fathers?#? EUR 891.

The legal regulation of sick leave is contained in the above-mentioned Act on Social
Insurance and in the Act on Compensation of Income during Sick Leave.?*3 Sickness
benefit is provided at a day rate. For the first three days the benefit is equivalent to 25 %
of the daily assessment basis, from the fourth day of the temporary incapacity for work
the cash sickness benefit is 55 % of the daily assessment base. This means that during
the first three days of sick leave, an employee, self-employed person or voluntarily insured

236 The SIA is designated as the competent and liaison institution for the following branches of social security:
sickness benefits, maternity and equivalent paternity benefits, disability benefits, old-age benefits,
survivors’ benefits, benefits in respect of accidents at work and occupational diseases, and unemployment
benefits.

237 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf. and Article 162, Section 3 and Act No. 461/2003 Coll. Social Insurance Act (Zakon ¢. 461/2003
Z.z. o socialnom poisteni), 30 October 2003, effective of 1 January 2004, Articles 44-47.

238 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 162, Section 4. Available in English at: https://www.ip.gov.sk/wp-
content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

239 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

240 Act No. 461/2003 Coll. Social Insurance Act (Zakon ¢. 461/2003 Z.z. o socialnom poisteni), 30 October

2003, effective of 1 January 2004, Articles 48-53.

The original rate was 55 % of the assessment base, increasing to: 60 % from 1 January 2011; 65 % from 1

January 2012; 70 % from 1 January 2016; and 75 % from 1 July 2017.

242 Fathers entitled, to parental leave in order to be able to care for the newborn child, are provided with
maternity allowance under the same conditions as mothers during maternity leave are.

243 Act No 462/2003 Coll. on compensation of income during sick leave.

24
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person is, generally, granted payment of 25 % of their normal pay and for the following
days 55 % of their normal pay. Thus the level of maternity allowance at a rate of 75 % of
the normal salary is higher than sickness benefit.

5.3.6 Additional statutory maternity benefits
There are no additional statutory maternity benefits supplemented by employers.
5.3.7 Conditions for eligibility (Article 11(4) of Directive 92/85)

The conditions for eligibility for benefits are stipulated in Article 48 of the Social Insurance
Act.?** The criteria for eligibility for maternity allowance are that a person who is pregnant
or takes care of a child must have sickness insurance at the time that the reason for the
provision of maternity allowance arises, and must have had this insurance for at least 270
days in the last two years before the birth of the child. People who do not pay sickness
insurance contributions, mandatorily or voluntarily, are not entitled to maternity
allowance. In this case they can apply for parental benefits — state social benefits paid by
the Office of Labour, Social Affairs and Family. The state pays those eligible contributions
which are intended to ensure the proper care of children until the age of three (or six for
children with a long-term health condition). Since 1 January 2020, the rate of monthly
benefits has been EUR 270; a parent of twins receives EUR 337.50 per month and a parent
of triplets, EUR 405 per month.24>

5.3.8 Right to return to the same or an equivalent job (Article 15 of Directive 2006/54)

The right to return to the same or an equivalent job is guaranteed by Article 157, Section 1
of the Labour Code.?%¢

Where a female employee returns to work after maternity leave, the employer shall be
obliged to assign her to her original work and workplace. Where assignment to the original
work and workplace is not possible, the employer shall be obliged to assign her to different
work corresponding to her contract of employment - this means to ‘equivalent’ work.

The employer is obliged to ensure working conditions that are no less favourable than
those she enjoyed before going on maternity leave, and she shall have the right to benefit
from any improvements to working conditions to which she would have been entitled if
she had not taken maternity leave or parental leave.

5.3.9 Legal right to share maternity leave

The legislation does not provide a legal right to share maternity leave.?*’

244 Act No. 461/2003 Coll. Social Insurance Act (Zakon ¢. 461/2003 Z.z. o socialnom poisteni), 30 October
2003, effective of 1 January 2004.

245 Until 31 December 2019, the rate of monthly benefits was EUR 220.70, a parent of twins received EUR
275.88 per month and a parent of triplets, EUR 331.05 per month, regardless of performance of gainful
activity by the recipient of parental allowance or whether they previously received maternity allowance.

246 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

247 Maternity leave is designated for the mother before and after confinement with maternity allowance (if the
conditions for the insurance are met), or alternatively with parental allowance.

Parental leave in the meaning of ‘paternity leave’ is designated for father after the birth of a child in the
same way as maternity leave with maternity allowance (if the conditions for the insurance are met), or
alternatively with parental allowance.

Parental leave is designated for the mother after maternity leave until the child reaches the age of three, or
six in the case of a child with a health condition.

Parental leave is designated for the father if the mother of the child agrees and is not on maternity or
parental leave and does not receive any maternity allowance or parental allowance until the age of 3 or six
in the case of a child with a health condition.
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On the other hand, since the amendment to the Social Insurance Act came into force in
2011,%%8 allowing men to receive maternity allowance,?*® the number of men staying at
home with their children on ‘paternity leave’?° is growing. Legislation allows men to stay
at home with their child for 28 weeks until the child reaches three years old, while receiving
the maternity allowance. One of the reasons for the growing interest from men in this kind
of leave is the increasing sum of maternity allowance (nearly the same as net salary). One
of the basic conditions for men who want to receive maternity allowance is that they have
paid sickness insurance for at least 270 days at least two years before submitting an
application (the same condition as for women). Moreover, the man must claim in writing
that he is taking the child into his care and the mother must agree with it. The last
condition is that the mother of this child is not on maternity or parental leave and is not
receiving maternity allowance or parental benefit.

5.3.10 Case law

No available information.

5.4 Adoption leave

5.4.1 Existence of adoption leave in national law

Slovak legislation does not regulate adoption leave literally. In addition to biological
parents, the claim for maternity leave and paternity leave is granted to people who have
taken a child into so-called substitute family care (i.e. adoption, foster care or care in the
case of the death of the child’s mother).?>!

Article 169, Section 2 of the Labour Code includes the following:

The scope of the claim for maternity leave in the case of so-called substitute parents (in
comparison with the scope of the claim regarding the said types of leave for biological
parents) is modified and exists from the day of taking the child into care for 28 months
(31 months for a single parent and 37 months for the care of two or more children).

The woman, during maternity leave, shall receive maternity allowance under the same
conditions as biological parents, as provided for in the Social Insurance Act?>2 and paid by
the Social Insurance Agency (SIA)2°3 at a rate of 75 %?2°* of the daily counting base (which
is based on the income/wage before maternity leave). The maximum amount in 2020 was
EUR 1 548.70 per month.

248 Act No. 461/2003 Coll. Social Insurance Act (Zakon ¢. 461/2003 Z.z. o socialnom poisteni), 30 October

2003, effective of 1 January 2004.

Fathers entitled, to parental leave in order to be able to care for the newborn child, are provided with

maternity allowance under the same conditions as mothers during maternity leave are.

The first meaning of parental leave, which is designed for a man providing care for a newborn child (the

same scope as maternity leave for women).

Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1

April 2002, Article 169, Section 1. Available in English at: https://www.ip.gov.sk/wp-

content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

252 Act No. 461/2003 Coll. Social Insurance Act (Zakon ¢. 461/2003 Z.z. o socialnom poisteni), 30 October
2003, effective of 1 January 2004.

253 The SIA is designated as the competent and liaison institution for the following branches of social security:
sickness benefits, maternity and equivalent paternity benefits, disability benefits, old-age benefits,
survivors’ benefits, benefits in respect of accidents at work and occupational diseases, and unemployment
benefits.

254 The original rate was 55 % of the assessment base, increasing to: 60 % from 1 January 2011; 65 % from 1
January 2012; 70 % from 1 January 2016; and 75 % from 1 July 2017.
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5.4.2 Protection against dismissal (Article 16 of Directive 2006/54)

Protection against dismissal for workers who take ‘adoption leave’ is contained in
Article 157, Section 1 of the Labour Code.2%®

Where a female employee returns to work after maternity leave the employer shall be
obliged to assign them to their original work and workplace. Where the assignment to the
original work and workplace is not possible, the employer shall be obliged to assign them
to different work corresponding to their contract of employment - this means to
‘equivalent’ work. The employer shall be obliged to assign employees under conditions
that are no less favourable for them than those they enjoyed before going on maternity
leave and they shall have the right to benefit from any improvements to working conditions
to which they would have been entitled if they had not taken maternity or parental leave.

5.4.3 Case law

No available information on related case law.

255 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 169, Section 1. Available in English at: https://www.ip.gov.sk/wp-

content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.
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5.5 Parental leave?°®
5.5.1 Implementation of Directive 2010/18

The Directive was transposed substantially in 2010 and 2011, when amendments were
made to Act No. 461/2003 Coll. Social Insurance Act, Act No. 311/2001 Coll. Labour Code,
Act No. 73/1998 Coll. on Civil Service of Members of the Police Force, the Slovak
Intelligence Service, the Prison Wardens and Judiciary Guards Corps of the Slovak Republic
and of the Railway Police, Act No. 200/1998 Coll. on the Civil Service of Customs Officers,
Act No. 315/2001 Coll. on the Fire Fighting and Rescue Corps, Act No. 365/2004 Coll. on
Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act), Act No. 346/2005 Coll. on Civil Service of Professional Soldiers of the
Armed Forces of the Slovak Republic and Act No. 400/2009 Coll. on Civil Service.

5.5.2 Applicability to public and private sectors (Clause 1 of Directive 2010/18)

The provisions on parental leave contained in the Labour Code apply to both the private
and public sectors, to civil service relationships and to the exercise of public services.

5.5.3 Scope of the transposing legislation

The provisions on parental leave contained in the Labour Code?>” apply to both the private
and public sectors, to civil service relationships and to the exercise of public services. They
also cover part-time employment contracts, contracts for a definite period of time and
employment relationships with a temporary employment agency.

5.5.4 Length of parental leave

The employer is obliged to provide a woman or a man upon their request with parental
leave until their child turns three and, if the child is in ill health, until the child turns six.
Parental leave is allowed for the time requested by the parent, usually for a period not
shorter than one month.2>8

The employer may agree with a woman or a man that parental leave can be provided at
most until the child turns five and, if the child is in ill health, until the child turns eight.?>°

256 parental leave has two meanings in Slovak labour legislation. The same term describes two different legal
situations, each has its own place in the Labour Code and they perform different functions, but confusion
arises as the same term is used in two contexts. The exact type of parental leave can only be precisely
differentiated by legal professionals. The first type — paternity leave - is designed for a man providing care
for a newborn child. The second meaning of parental leave includes women as well as men for the purpose
of extended care of a child. Although there is no term meaning ‘paternity leave’ in Slovak legislation, in this
report, leave that is exclusively available to a father who takes care of a newborn child is nevertheless
referred to as ‘paternity leave’, in order to distinguish this leave from parental leave in its second meaning
- in order to extend the care of a child until the age of three (or the age of six if the child requires special
care, see below).

Slovak translations: maternity leave: materska dovolenka, parental leave: rodicovska dovolenka, paternity
leave: otcovska dovolenka.

257 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Articles 166-169. Available in English at: https://www.ip.gov.sk/wp-
content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

258 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 166, Section 2. Available in English at: https://www.ip.gov.sk/wp-
content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

259 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 166, Section 4. Available in English at: https://www.ip.gov.sk/wp-
content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.
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5.5.5 Age limits

Parental leave is allowed until the child turns three and, if the child is in ill health, until the
child turns six.2%°

Parental leave may be agreed until the child turns five and, if the child is in ill health, until
the child turns eight.26?

The age limits are the same for adopted children.262
5.5.6 Individual nature of the right to parental leave

The right to parental leave is individual for each of the parents and it can also be taken
simultaneously. Thus there is no necessity to transfer part of the parental leave to the
other parent, and the Labour Code?3 does not provide for such a possibility. If both parents
apply for parental leave, only one of them will be entitled to parental benefits. According
to the Labour Code, the second spouse/parent is entitled to the parental leave in the form
of unpaid time off work with a guarantee of employment upon their return.

5.5.7 Transferability of the right to parental leave

Parental leave can also be taken simultaneously by both parents, but only one of them is
entitled to parental benefits. There is no necessity to transfer part of the parental leave to
the other parent, because the length of parental leave is limited by the age of child (until
the age of three for a healthy child and until the age of six for a child with a long-term
health condition requiring special care).

5.5.8 Form of parental leave
Parental leave?%4 is full-time.
5.5.9 Work and/or length of service requirements (Clause 3(b) of Directive 2010/18)

There is no work and/or length of service requirement in order to benefit from parental
leave.

5.5.10 Notice period

Since 1 April 2011, the amendment to the Labour Code,?%° in Article 166, Section 3, has
been effective, according to which both women and men must give their employer at least
one month’s notice in advance of the expected date of going on parental leave, including
the expected date of suspension, termination and any changes regarding starting,
suspending and terminating parental leave.

260 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 166, Section 2. Available in English at: https://www.ip.gov.sk/wp-
content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

Act No. 311/2001 Coll. Labour Code (Zakon €. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1

April 2002, Article 166, Section 4. Available in English at: https://www.ip.gov.sk/wp-

content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

262 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 169. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-
No.-311 2001-Coll.pdf.

263 Act No. 311/2001 Coll. Labour Code(Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

264 The second type of parental leave covers women as well as men and offers an extended period during
which they can care for their child.

265 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-

Coll.pdf.
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5.5.11 Postponement of parental leave (Clause 3(c) of Directive 2010/18)

There is no possibility for parental leave to be postponed for justifiable reasons related to
the operation of the organisation.

5.5.12 Special arrangements for small firms (Clause 3(d) of Directive 2010/18)
There are no special arrangements for small firms.

5.5.13 Special rules and exceptional conditions for parents of children with a disability or
long-term illness (Clause 3(3) of Directive 2010/18)

There are special rules for parents of children with long-term illnesses requiring special
care. The employer is obliged to provide parents of children with long-term illnesses with
parental leave until the child turns six.26%

The employer may agree with parents of children with long-term illnesses that parental
leave can be provided at most until the child turns eight.2¢”

5.5.14 Measures addressing the specific needs of adoptive parents (Clause 4 of Directive
2010/18)

Slovak legislation does not regulate adoption leave literally. In addition to biological
parents, the claim for parental leave is granted to persons who have taken a child into so-
called substitution family care (i.e. adoption, foster care or care in the case of the death
of the child’s mother).268

Although parental leave for adoptive parents is quite generous, the Government has not
taken measures to address the specific needs of adoptive parents.

5.5.15 Provisions protecting workers against less favourable treatment or dismissal
(Clause 5(4) of Directive 2010/18)

The general regulation of workers’ protection against less favourable treatment on the
grounds of an application for, or the taking of, parental leave are contained in the
Fundamental Principles of the Labour Code,?%° Article 6. Women and men have the right
to equal treatment as regards access to employment, remuneration and careers, training
and working conditions. For women and men, working conditions shall be secured that will
enable them to perform their social role in the upbringing of children and childcare.

5.5.16 Right to return to the same or an equivalent job (Clause 5(1) of Directive 2010/18)

The legal regulation of the conditions regarding return from parental leave to the same or
an equivalent job was completed and harmonised with effect from 1 April 2011 in

266 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 166, Section 2. Available in English at: https://www.ip.gov.sk/wp-
content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

267 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 166, Section 4. Available in English at: https://www.ip.gov.sk/wp-
content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

268 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 169, Section 1. See the information provided in sub-section 3.4.1. Available in English
at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

269 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-

Coll.pdf.
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Article 157, Section 2, of the Labour Code.?’° If an employee returns to work after
termination of maternity or parental leave, the employer is obliged to assign them to their
original working position and workplace. If this is not possible, the employer is obliged to
assign the employee other work corresponding to the employment contract.

5.5.17 Maintenance of rights acquired or in the process of being acquired by the worker
(Clause 5(2) of Directive 2010/18)

The employer is obliged to assign the employee a working position and workplace under
conditions that are no less favourable to them than the conditions which applied when
they left for maternity or parental leave, and the employee is entitled to benefit from each
improvement in working conditions to which they would have been entitled if they had not
taken maternity or parental leave. These rights will be exercised, including any changes
resulting from legal regulations, collective agreement or usual procedures applied at the
employer’s organisation.?”!

5.5.18 Status of the employment contract or relationship during parental leave
The employment relationship and contract remain valid during the period of parental leave.
5.5.19 Continuity of entitlement to social security benefits

Contributions to the health security system, old-age and disability insurance are paid by
the state on behalf of people on parental leave.

Sickness insurance is suspended during parental leave, but this period will be counted
when assessing entitlement to maternity benefit as a term of insurance. The state does
not pay contributions to the sickness insurance system on behalf of people on parental
leave.

5.5.20 Remuneration

Parental leave is not remunerated by the employer.

5.5.21 Social security allowance

During parental leave, the parent is entitled to parental allowance, which is provided under
the Act on Parental Allowance?’? by the state to the beneficiary to ensure proper care of
the child. Parental allowance is a state social benefit, the amount of which does not depend

on any contributions paid to the social security scheme.?”3

As of 1 January 2020, the amendment?’# to the Act on Parental Allowance introduced two
levels: EUR 270 per month (EUR 337.50 per month for a parent of twins and EUR 405 per

270 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

27t Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1

April 2002, Article 157, Section 2. Available in English at: https://www.ip.gov.sk/wp-

content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

Act No. 571/2009 Coll. on Parental Allowance and on Change and Amendments of Certain Acts (Zakon ¢.

571/2009 Z. z. o rodi¢ovskom prispevku a o zmene a doplneni niektorych zdkonov),2 December 2009,

effective of 1 January 2010. Available in Slovak at: https://www.slov-lex.sk/pravne-

predpisy/SK/Z7/2009/571/20200101.html.

Until 31 December 2019, the rate of monthly allowance was EUR 220.70, a parent of twins received EUR

275.88 per month and a parent of triplets, EUR 331.05 per month, regardless of performance of gainful

activity by the recipient of parental allowance or whether they previously received maternity allowance.

274 Act No. 312/2019 Coll. Act on amendment of the Act No. 571/2009 Coll. on Parental Allowance (Zakon ¢.
312/2019Z.z. ktorym sa meni a doplfia zakon ¢. 571/2009 Z. z. o rodiCovskom prispevku a o zmene a
doplneni niektorych zakonov v zneni neskorsich predpisov),18 September 2019, effective of 1 Janjary
2020. Available in Slovak at: https://www.slov-lex.sk/pravne-predpisy/SK/Z27/2019/312/20200101.html.
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month for a parent of triplets)?’> or EUR 370 per month, if the entitled person who applied
for the parental allowance previously received a maternity allowance or similar benefit in
the EU/EEA states for care of this child (EUR 462.50 per month for a parent of twins and
EUR 555 per month for a parent of triplets).276

5.5.22 More favourable provisions (Clause 8 of Directive 2010/18)

Slovak legislation complies with the Directive. However, there is still a great deal of room
for improvement from a legislative point of view, which could contribute to achieving
gender equality in practice. One of the obstacles is the practical impossibility of both
parents taking ‘paid’ parental leave at the same time for the same child. If both parents
apply for parental leave, only one of them will be entitled to parental allowance, the
amount of which is insufficient to cover the living costs of both the parents and the child.
5.5.23 Case law

There is no case law available.

5.6 Paternity leave

5.6.1 Existence of paternity leave in national law

There is no term meaning paternity leave in Slovak legislation. In this report, leave that
is exclusively available to a father who takes care of a newborn child is nevertheless
referred to as ‘paternity leave’, in order to distinguish this leave from parental leave which
can be taken by both parents. Slovak translations: maternity leave: materska dovolenka,
paternity leave: otcovska dovolenka, parental leave: rodi¢ovska dovolenka.

5.6.2 Protection against unfavourable treatment and/or dismissal (Article 16 of Directive
2006/54)

No regulation of paternity leave.

5.6.3 Case law

No regulation of paternity leave, no available case law.
5.7 Time off for force majeure

5.7.1 Time off for force majeure

Article 141 of the Labour Code?’” entitles workers to time off from work on grounds of
force majeure for urgent family reasons in cases of sickness or accident.

Time off from work with wage compensation will be provided for accompanying the mother
of the employee’s newborn child to and from the maternity hospital.?”8

275 parental allowance increases by 25 % per child in the case of multiple births and is reduced by 50 % if
older children do not regularly attend compulsory school.

276 parental allowance increases by 25 % per child in the case of multiple births and it is reduced by 50 % if
older children do not regularly attend compulsory school.

277 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

278 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 141, Section 2 b). Available in English at: https://www.ip.gov.sk/wp-
content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.
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The employer is obliged to provide their employee with time off from work when the
employee is accompanying:

(i) a family member to a medical facility for examinations or treatment for a sudden
disease or accident and also for planned examinations and treatment. Wage
compensation is for a maximum of seven days per calendar year.

(ii) A child with disabilities to a social care facility or special school. In this situation,
wage compensation is provided for a maximum of ten days per calendar year.?”°

The employer is obliged to provide the employee with paid time off work to cover
preventive medical checks related to pregnancy, if the examination or treatment cannot
take place outside working hours.28°

5.7.2 Case law

There is no case law available.

5.8 Care leave

5.8.1 Existence of care (or carers’) leave in national law

The employer is obliged to accept the absence of an employee from work for periods of
attending to a sick family member and during periods relating to care for a child under ten
who for significant reasons cannot be placed in an educational centre or school that
otherwise cares for the child; or if the person caring for the child falls ill or is placed in
quarantine.

For this type of time off, the employees are not entitled to be paid by the employer,
because they are entitled to an allowance under the Social Insurance Act?8! - the nursing
benefit. The nursing benefit is a sickness benefit that is provided on the grounds of
personal and all-day nursing of a sick child (whether a biological one, adopted, or placed
in care by a decision of the competent authority), for a sick husband, sick wife, sick parent
or sick parent of the spouse. It shall be provided also on the grounds of the personal and
all-day nursing of a healthy child up to 10 years of age. Social insurance pays from the
first day 55 % of the employee’s daily salary basis for a maximum 10 days.

5.8.2 Case law

No available information.

5.9 Leave in relation to surrogacy

Article 82 of the Family Act?82 in expressly and clearly states that the mother is the woman

who gave birth to the child and that any agreements and contracts to the contrary are
invalid.

279 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 141, Sections 2 ¢) 1. and 2. Available in English at: https://www.ip.gov.sk/wp-
content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

280 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1

April 2002, Article 141, Section 2 a) 3. Available in English at: https://www.ip.gov.sk/wp-

content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

Act No. 461/2003 Coll. Act on Social Insurance (Zakon ¢. 461/2003 Z.z. o socialnom poisteni), 30 October

2003, effective of 1 January 2004. Available in English at: https://www.ip.gov.sk/wp-

content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

282 Act No. 36/2005 Coll. Family Act and on changes and amendments to certain acts (Zakon ¢. 36/2005 Z.z o
rodine a o zmene a doplneni niektorych zakonov), 19 January 2005, effective of 11 February 2005.
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5.10 Flexible working time arrangements
5.10.1 Right to reduce or extend working time

The Labour Code?®3 contains several provisions that may contribute to the development of
part-time work on a voluntary basis and to the flexible organisation of working time. Many
of these provisions are related to time management and/or division of working time.

According to Article 49 of the Labour Code, an employer may agree with an employee on
a reduced weekly working time schedule rather than the previously determined weekly
working time schedule. Part-time work differs from both standard full-time and fixed-term
work in the volume of weekly working hours. However, the legislation does not contain a
general right to part-time work. The arrangement of reduced working time is based on the
contractual principle, i.e. the employee is not automatically entitled to reduced working
time. The relevant agreement on part-time work is, in principle, laid down in writing.

Only certain groups of employees are entitled to work part time. If a pregnant woman or
a woman or man permanently caring for a child younger than 15 applies for part-time
work or another suitable adjustment of working time, the employer is obliged to grant the
application, unless serious operating reasons prevent it.?®* In the case of a refusal of such
an application by the employer, it can be enforced in court. The Labour Code does not
specify what is meant by serious operational reasons. According to the commentary to the
Labour Code for the purposes of interpretation, this term must be understood as facts
relating to the technical, organisational and economic activities of the employer, which
could be directly threatened if the employee’s requests were accepted.

The conclusion of an agreement on reduced working time, and thus on part-time work, is
not subject to the fulfilment of any other criteria, such as certain eligibility criteria, a time
limit for requesting the right or the size of the employer. Maternity leave or parental leave
cannot be taken in the form of part-time working. No allowance or payment is provided to
workers working reduced hours. There are no measures in place to specifically encourage
men to make use of this legal right.

Job sharing, according to Article 49a of the Labour Code, means a job in which employees
in an employment relationship with reduced working time distribute amongst themselves
the working time and the job description pertaining to the job. In addition to the
employment contract, the employer concludes a written agreement on the assignments of
the employees sharing a job and before concluding this agreement the employer informs
the employees in writing about the working conditions relating to the job share. These
acts impose a heavy administrative burden and may discourage employers from
concluding contracts of this type. Employees sharing a job have the legal obligation to
substitute each other if there are obstacles at work on the part of one of them, for example
when the child of one of the employees falls ill, which may cause problems in practice. The
issue of employee liability for damage caused and the issue of remuneration of employees
with different qualifications sharing a job are regarded as problematic too. Employees
sharing a job should have access to all employee opportunities and options in the same
way as part-time and full-time employees, as well as to employee benefits and means of
social protection.

283 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

284 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 164, Section 2. Available in English at: https://www.ip.gov.sk/wp-
content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.
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5.10.2 Right to adjust working time patterns

Article 85 of the Labour Code?®> defines working time as the time segment when an
employee is at the disposal of their employer, performs work and fulfils obligations
pursuant to an employment contract. The same article sets out the even distribution of
working time?8® and uneven distribution of working time,28” the working time account?88
and flexible working time.28°

The decision on the even distribution of working time lies within the competence of the
employer but is not an obligation of the employer. If the employer takes a decision in this
area, all they have to do is discuss it with the employees’ representatives, providing these
representatives work in the employer’s organisation, and the employee must respect the
decision.

The employer may decide, after agreement with the employees’ representatives or, if there
are no employees’ representatives in the workplace, after agreement with the employee,
on an uneven distribution of working time over a period not exceeding four months. If this
period exceeds four months, but does not exceed twelve months, since 1 January 20132°0
the employer may not decide on an uneven distribution of working time independently,
but may do so on the basis of a collective agreement or agreement with the employees’
representatives.

The uneven distribution of working time may be arranged with specially protected
employees only on the basis of an agreement with the employee, which can be substituted
neither by a decision by the employer, nor by an agreement with the employees’
representatives. This provision applies to pregnant women, women or men who are
permanent carers of a child younger than three, and single employees who are permanent
carers of a child younger than 15.

The working time account is a method of uneven distribution of working time. When a
working time account is introduced, an employer may schedule working time so that when
there is a greater need for work an employee works more hours than their stipulated
weekly working time and where there is less need for work the employee works fewer
hours than their stipulated weekly working time or they may not work at all. The average
weekly working time may not exceed the stipulated weekly working time over a period
exceeding 12 consecutive months. The working time account may be agreed in the
collective agreement or after agreement with the employees’ representatives in the
workplace. Moreover, the agreement may not be replaced by a decision of the employer
or by an agreement with the employee. This account may therefore be introduced at an
organisation only when employees’ representatives consent to its introduction in an
agreement or in a collective agreement. The agreement must be in writing.

285 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

286 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 86. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-
311 2001-Coll.pdf.

287 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 87 Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-
311 2001-Coll.pdf.

288 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 87a. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-
No.-311 2001-Coll.pdf.

289 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 89. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-
311 2001-Coll.pdf.
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The introduction of a working time account for a specially protected employee requires an
agreement with the employee, which cannot be replaced by a decision of the employer or
an agreement with the employees’ representatives. It concerns pregnant women, women
or men who are permanent carers of a child younger than three, and single employees
who are permanent carers of a child younger than 15.2°!

The employer must keep a working time account and a wage account for each employee
and report on a weekly basis the difference between the determined weekly working time
and the number of hours actually worked by the employee.

The employer may introduce flexible working time autonomously if there are no
employees’ representatives in the workplace.?®? Otherwise the introduction of flexible
working time requires an agreement with the employees’ representatives or their consent
expressed in the collective agreement. Flexible working time is a method of distributing
working time where the employee alone chooses the beginning and, if appropriate, the
end of their working time on specific days within time segments determined by the
employer (optional working time).

Between the two segments of optional working time a time segment is inserted during
which the employee is obliged to be present in the workplace (basic working time).2°3

The fulfilment of any other criteria, such as certain eligibility criteria, a time limit for
requesting this right, a specific trigger and the size of the employer, is not required.

5.10.3 Right to work from home or remotely

Article 52 of the Labour Code?®* stipulates special types of employment relationships, such
as working from home (or other agreed location) and working remotely (teleworking - at
home or at another agreed location with the use of information technologies). In these
cases, the employee is not subject to the provisions on distribution of the determined
weekly working time, obligatory breaks during the working days and obligatory rest
periods during the working week and idle time. If there are significant personal obstacles
at work the employee may only require from the employer wage compensation in the case
of the death of a family member; the employee is not entitled to a wage for overtime
work, wage supplement for work on a public holiday, wage supplement for night work or
wage compensation for work performed in difficult conditions, unless the employee and
the employer agree otherwise.

291 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002, Article 87, Section 3. Available in English at: https://www.ip.gov.sk/wp-
content/uploads/2017/11/Act-No.-311 2001-Coll.pdf.

292 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1

April 2002, Article 88. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-

311 2001-Coll.pdf.

The Labour Code allows the introduction of flexible working time with even or uneven distribution of

working time as follows:

Flexible working day, where the employee alone chooses the beginning of their work shift and on the

respective working day is obliged to work the overall work shift falling on this day according to the schedule

of working time determined by the employer;

Flexible working week with evenly distributed working time, where the employee alone chooses the

beginning and the end of their work shifts and in the respective week is obliged to work the overall

determined weekly working time, but the length of a work shift must not exceed 12 hours;

Flexible four-week working period, where the employee alone chooses the beginning and the end of work

shifts and, over a period of four successive weeks determined by the employer, the employee is obliged to

work the working time determined by the employer for this four-week period.

Full flexible working time is working time without any limitations, i.e. there is no firmly determined basic

working time (however, the length of a work shift must not exceed 12 hours).

294 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.
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Arrangements for working from home and working remotely / teleworking are based on
the contractual principle. The conclusion of such an agreement is not subject to the
fulfilment of any criteria.

The COVID-19 pandemic forced many employers to adopt remote working arrangements
as a common form of work. To facilitate teleworking, the amendment to the Labour Code
was adopted. Before the amendment, the right to teleworking was based exclusively on a
mutual agreement between the employee and the employer. Since April 2020, during an
emergency period, teleworking has been granted upon the request of the employee unless
there are other operational restrictions, while employers may temporarily order
teleworking without their employees’ consent subject to two conditions: the employee can
perform their work tasks from home and work tasks do not have to be carried out at the
official workplace; or carrying out work tasks at the official workplace is risky.2%>

5.10.4 Other legal rights to flexible working arrangements

There are no other legal rights to flexible working arrangements, such as arrangements
by which workers can ‘bank’ hours to take time off in the future.

5.10.5 Case law

No available information.

5.11 Evaluation of implementation

The national law implements the EU law topics discussed in this chapter quite satisfactorily.
5.12 Remaining issues

The nationwide lockdown and closure of schools from 16 March 2020 until further notice
created a need for alternative childcare options for workers. A new benefit scheme for
caregivers, known as ‘pandemic nursing benefit’, was established which, according to the
Social Insurance Agency, was in most cases used by women.

‘Pandemic nursing benefit’?°®¢ was provided during the COVID-19 crisis at a fixed rate of
55 % of the daily assessment basis or the probable daily assessment basis. Those entitled
to pandemic nursing benefit were employees, people with compulsory sickness insurance,
people with voluntary sickness insurance and individuals who exercised the right to
pandemic nursing benefit within the protection period after the termination of sickness
insurance.

In relation to children whose attendance at school was compulsory, entitlement to
pandemic nursing benefit only applied to those caring for children under 11 years of age
(up to 18 years of age for children with a long-term health condition), due to the fact that
the school / class of which the child was a pupil was closed by a decision of the competent
authority (school director or public health officials).

An entitled person caring for a sick child under 16 years of age, i.e. a child whose condition
had suddenly deteriorated and the attending physician had therefore confirmed the need
for nursing, was for this time entitled to pandemic nursing benefit.

295 Act No. 66/2020 Coll amending Act No. 311/2001 Coll. Labour Code (Zakon €. 66/2020 Z.z. ktorym sa
doplna zakon ¢. 311/2001 Z. z. Zakonnik prace v zneni neskorsich predpisov a ktorym sa doplfaju niektoré
zakony), Article 250b, 2 April 2020, effective from 4 April 2020.

296 https://www.socpoist.sk/information-about-coronavirus/68406s.
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In the case of children attending a pre-school setting, their parents were only entitled to
pandemic nursing benefit if the kindergarten was closed by decision of the competent
authority.

During the COVID-19 crisis, the Social Insurance Agency expanded the group of parents
who were entitled to pandemic nursing benefit to children in various life situations. Parents
who would not otherwise be entitled to the nursing benefit thus also received it. These
were parents whose period of parental leave had ended and they had been unable to place
the child in a pre-school facility and parents who had removed their child from private
facilities and were subsequently unable to place them in another facility or find a
childminder who could take care of the child. Parents with sickness insurance could also
apply for nursing benefit if their child was previously cared for by another person
(childminder, grandparents, etc.).??”

This measure was criticised as rather problematic because the amount was lower than the
parent’s normal income. This could cause problems for single-parent families, of whom
more than 90 % are women. It would therefore be appropriate to reconsider the amount
of the pandemic nursing benefit. Another problem is that if a parent, mostly a woman,
receives this allowance for a longer period of time, it can lead to employers deciding to
dismiss such workers after their return to work or not renewing their contracts (if they
have been employed for a definite period). It would therefore be helpful if parents were
able or obliged to take turns in receiving pandemic nursing benefit — this would also help
to distribute unpaid work and domestic care more evenly.?%8

297 https://www.socpoist.sk/aktuality-socialna-poistovna-prizna-osetrovne--ocr--aj-rodicom-po-rodicovskej-
dovolenke/48411s68517c.

298 Kuruc, A. (2021), ‘Miera nezamestnanosti Zien v SR sa v trefom Stvrtroku 2020 zvySila aZz 0 25% vplyvom
pandémie ochorenia COVID-19 oproti roku 2019’ (‘The unemployment rate of women in the Slovak
Republic increased by up to 25 % in the third quarter of 2020 due to the COVID-19 pandemic compared to
2019%), available in Slovak at: https://www.totojerovnost.eu/index.php/2021/01/22/miera-
nezamestnanosti-zien-v-sr-sa-v-tretom-stvrtroku-2020-zvysila-az-0-25-vplyvom-pandemie-ochorenia-
covid-19-oproti-roku-2019/.
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6 Occupational social security schemes (Chapter 2 of Directive 2006/54)
6.1 General (legal) context

6.1.1 Surveys and reports on the practical difficulties linked to occupational and/or
statutory social security issues

No surveys or reports have been published that provide insights into the difficulties
workers face in practice in relation to social security.

6.1.2 Other issues related to gender equality and social security

There are no other issues in relation to the social security system which are relevant to
gender equality.

6.1.3 Political and societal debate and pending legislative proposals
There are no pending legislative proposals concerning social security.
6.2 Direct and indirect discrimination

According to Article 5 of the Anti-discrimination Act,?°® the principle of equal treatment on
all grounds set out in the Anti-discrimination Act shall apply only with regard to the rights
laid down under separate laws regulating the access to and provision of social assistance,
social insurance, old-age pensions, complementary old-age pensions, state social security
allowance and social benefits.

The occupational pension schemes are not regulated by special legislation. Some
provisions of the Act on Additional Pension Savings, however, could be considered as laying
down the conditions for such schemes.3%° The aim of this Act is to enable an insured
person, e.g. an employee according to the Labour Code and professional dancers, to
receive an additional pension income in old age or due to disability and to grant their
survivors an additional pension income in the event of the insured person’s death. In
Article 7, the Act prohibits discrimination in the accrual of additional pension savings,
referring to the Anti-discrimination Act (including the provisions on legal protection and
proceedings in matters concerning the violation of the principle of equal treatment). It also
states that any provisions of the collective agreement connected with additional pension
savings, or of the employer's agreement, participant’'s agreement, plan of
endowments/payments, or bylaws of the additional pension fund that are not in full
compliance with the principle of equal treatment are invalid. Pursuant to Article 34 of this
Act, the additional pension savings company is obliged to, inter alia, apply the principle of
equal treatment in relation to all savers.

6.3 Personal scope

The personal scope of Slovak law relating to occupational social security schemes is
identical to that specified in Article 6 of Directive 2006/54/EC.

299 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p
df.

300 Act No. 650/2004 Coll. on Supplementary Pension Savings (Zakon ¢. 650/2004 Z.z. o doplnkovom
dochodkovom sporeni), 26 October 2004, effective of 1 January 2005. Available in English at:
https://www.nbs.sk/ img/Documents/ Legislativa/ FullWordingsOther/A650-2004.pdf.
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6.4 Material scope

The material scope of Slovak law relating to occupational social security schemes is
identical to that specified in Article 7 of Directive 2006/54/EC.
6.5 Exclusions

The exclusions from the material scope as specified in Article 8 of Directive 2006/54/EC
are not applied.

6.6 Laws and case law falling under the examples of sex discrimination
mentioned in Article 9 of Directive 2006/54

No available information.

6.7 Actuarial factors

Sex is not used as an actuarial factor in occupational social security schemes.
6.8 Difficulties

In Slovakia, there is no specific regulation of occupational social security schemes. The
social security system is based on three schemes: social insurance, which covers old age,
disability, survivors, pregnancy and disease; state social benefits, which are direct financial
contributions by the state to help people to overcome an undesirable fall in their standards
of living due to the occurrence or continuation of certain events in the lives of families
(dependent children) and citizens; and social assistance, which is the approach of the state
to the citizen in need, where the role of the state is only to assist the citizen in overcoming
their crisis situation. Social insurance consists of a mandatory public insurance component
(based on mandatory contributions and defined benefits) governed by the Act on Social
Insurance,3°' a mandatory/voluntary saving component governed by the Act on Old-Age
Pension Savings3%2 and a voluntary private saving component, which is a supplementary
component governed by the Act on Additional Pension Savings.3%3

6.9 Evaluation of implementation
Slovak national law implements the EU law topics discussed in this chapter satisfactorily.
6.10 Remaining issues

There were no other remaining issues regarding occupational social security.

301 Act No. 461/2003 Coll. Act on Social Insurance (Zakon ¢. 461/2003 Z.z. o socialnom poisteni), 30 October
2003, effective of 1 January 2004.

302 Act No. 461/2003 Coll. Act on Social Insurance (Zakon ¢. 461/2003 Z.z. o socialnom poisteni), 30 October
2003, effective of 1 January 2004.

303 Act No. 650/2004 Coll. on Supplementary Pension Savings (Zakon ¢. 650/2004 Z.z. o doplnkovom
dochodkovom sporeni), 26 October 2004, effective of 1 January 2005. Available in English at:
https://www.nbs.sk/ img/Documents/ Legislativa/ BasicActs/A650-2004.pdf.
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7 Statutory schemes of social security (Directive 79/7)
7.1 General (legal) context

7.1.1 Surveys and reports on the practical difficulties linked to statutory schemes of social
security (Directive 79/7)

No surveys or reports on the practical difficulties linked to statutory schemes of social
security have been published.

7.1.2 Other relevant issues

There are no other issues in relation to statutory social security schemes.
7.1.3 Overview of national acts

The Slovak social security system is based on three schemes:

1. social insurance, which secures income for old age, disability, survivors, pregnancy

and disease;

2. state social benefits, which are paid from direct financial contributions by the state

to aid in overcoming an undesirable fall in the individual’s standards of living due to

the occurrence or persistence of certain events in the lives of families (dependent

children) and citizens;

3. social assistance, which is the approach of the state to the citizen in need, where

the role of the state is only to assist the citizen in overcoming a crisis situation. It is

expected that the citizen will actively seek a way out of their crisis situation.

Social insurance consists of

a) a mandatory, public, insurance component (based on mandatory contributions
and providing defined benefits) represented by the first tier governed by the
Act on Social Insurance;3%

b) a mandatory/voluntary, saving component representing the second tier
governed by the Act on Old-age Pension Saving;3°> and

c) voluntary, private, saving, supplementary component representing the third
tier governed by the Act on Supplementary Pension Saving.3%

7.1.4 Political and societal debate and pending legislative proposals
There are no pending proposals concerning statutory social security schemes.

7.2 Implementation of the principle of equal treatment for men and women in
matters of social security

According to Article 5 of the Anti-discrimination Act,3°” the principle of equal treatment on
all grounds set out in the Anti-discrimination Act shall apply only with regard to the rights

304 Act No. 461/2003 Coll. Act on Social Insurance (Zakon ¢. 461/2003 Z.z. o socialnom poisteni), 30 October
2003, effective of 1 January 2004.

305 Act No. 43/2004 Coll. Act on Old-age Pension Savings (Zakon ¢. 43/2004 Z.z. o starobnom déchodkovom
sporeni), 20 January 2004, effective of 1 February 2004. Available in English at:
https://www.nbs.sk/ img/Documents/A43-2004-novela-317-2018.pdf.

306 Act No. 640/2004 Coll. Act on Supplementary Pension Savings (Zakon ¢. 650/2004 Z.z. o doplnkovom
dochodkovom sporeni), 26 October 2004, effective of 1 January 2005. Available in English at:
https://www.nbs.sk/ img/Documents/ Legislativa/ FullWordingsOther/A650-2004.pdf.

307 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 en.p
df.
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laid down under separate laws regulating the access to and provision of social assistance,
social insurance, old-age pensions, complementary old-age pensions, state social security
allowances and social benefits.

The possibility of earlier retirement is available for men and women under the same
conditions.

From 1 July 2019 to 31 December 2020 the Constitution3°® contained Article 39 Section 3,
which stated that women had the right to a reasonable reduction of the maximum age
threshold necessary to qualify for an old-age pension: a) six months if she had raised one
child, b) 12 months if she had raised two children; and c) 18 months if she had raised
three or more children. This wording was rejected and, from 1 January 2021, the
retirement age is adjusted so that every insured person who has raised children has their
retirement age reduced by six months for each child they brought up compared to the
retirement age of a childless insured person who was born in the same calendar year.

7.3 Personal scope

The personal scope of Slovak law relating to statutory social security schemes is identical
to that specified in Article 2 of Directive 79/7/EEC. The statutory social security schemes
apply to the whole working population. The Act on Social Insurance3®® covers employees:
public servants, civil servants, constitutional representatives, the public guardian of rights
(ombudsman), employees in an employment relationship according to the Labour Code,
members of co-operatives, etc.

This Act does not relate to the so-called ‘force branches’, i.e. specific groups of civil
servants, such as police officers, professional soldiers, members of the Police Corps, the
Slovak Intelligence Service, the Bureau of National Security, the Prison Corps and the
Judicial Guard. Separate laws regulate the schemes for these groups of professionals. Their
employer (the Ministry of Defence and the Ministry of Interior) pays contributions to special
funds associated with ministerial budget chapters.

7.4 Material scope

The material scope of Slovak law relating to statutory social security schemes as specified
in Article 3, Paragraphs 1 and 2 of Directive 79/7/EEC is identical. The scope of social
insurance according to the Act on Social Insurance3!® consists of five independent sub-
schemes:

1) sickness insurance - in case of loss of or decrease in income from a job and to
provide an income in case of temporary incapacity for work, pregnancy and
maternity. From the sickness insurance system the following are provided:

- sickness benefits,

- nursing benefits,

- settlement benefit,

- maternity benefits.

2) pension insurance

old-age insurance - to ensure an income in old age and in case of death. From the
old age insurance system the following are provided:

- old-age pension,

308 Act No. 460/1992 Coll. Constitution of the Slovak Republic (Zakon ¢. 460/1992 Z.z. Ustava Slovenskej
republiky), 1 September 1992, effective of 1 October 1992. Available in English at:
https://www.ustavnysud.sk/ustava-slovenskej-republiky.

309 Act No. 461/2003 Coll. Act on Social Insurance (Zakon ¢. 461/2003 Z.z. o socialnom poisteni), 30 October
2003, effective of 1 January 2004.

310 Certain groups of professionals (police corps, army, etc.) do not participate in the public system, they are
covered by special occupational pension schemes.
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- early old-age pension,

- widow’s pension and widower’s pension,

- orphan’s pension.

disability insurance - in case of reduced ability to do a job due to a long-term adverse
health condition or death. From the disability insurance system the following are
provided:

- disability pension,

- widow’s pension and widower’s pension,

- orphan’s pension.

3) accident insurance - in case of damage to health or death due to an accident at

work or in service (hereinafter referred to as ‘accident at work’) and occupational

disease. From the old age insurance system the following are provided:

- injuries bonus,

- injuries annuity,

- one-off settlement,

- survivors' injuries annuity,

- one-off indemnification,

- working rehabilitation and rehabilitation benefit,

- retraining and retraining benefit,

- compensation for injuries and compensation for aggravation of social
expediency,

- compensation of costs related to treatment,

- compensation of expenses related to funeral.

4) guarantee insurance - in case of insolvency of the employer to meet claims of the
employee,

from the guarantee insurance system the following is provided:

- guarantee insurance benefit.

5) unemployment insurance - in case of loss of income of the employee due to
unemployment and to ensure an income due to unemployment

from the unemployment insurance system the following is provided:

- unemployment benefit.

According to the Act on Old-Age Pension Savings, old-age savings are savings in a
saver’s personal account. The aim of the saving is, together with old-age insurance
according to the Law on Social Insurance, to provide the saver with an income in old
age and also to provide the saver’s survivors with income in case of his or her death.
The law distinguishes between:

- old age pension,

- early old age pension,

- survivors’ pension.

Exclusions

The pensionable age introduced by the Act on Social Insurance3!! has been gradually
extended and has now been equalised for women and men at 62 years of age, although
the Act still contains some exceptions to the general provision and provides for a gradual
equalisation of the currently divergent pensionable ages for women depending on the
number of children raised.

7.6 Actuarial factors

Sex is not used as an actuarial factor in statutory social security schemes.

311 Act No. 461/2003 Coll. Act on Social Insurance (Zakon ¢. 461/2003 Z.z. o socialnom poisteni), 30 October
2003, effective of 1 January 2004.
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7.7 Difficulties
There are no specific difficulties in Slovakia in relation to implementing Directive 79/7/EEC.
7.8 Evaluation of implementation

While public opinion on this issue, particularly among women, still favours an earlier
retirement age for women, support for equalising the ages is growing. Thus, public
education is needed to bring home the point that keeping the old system under new
conditions would be highly disadvantageous for women. Furthermore, it is also necessary
to ensure that enough jobs are available for older women, which is not the case currently.
It is already difficult for older women to remain in employment or to find a job. If a high
proportion of older women remain unemployed and live on social security income, the
equalisation of retirement age will not improve the situation of the state budget or
women’s pension funds. Further analysis is needed to assess how the raising of the
women’s pension age will influence the social net of families which is still quite strong in
Slovakia. In particular, the childcare provided by older women for their grandchildren in
many cases allows a younger generation of women to enter the labour market. If these
‘family services’ will no longer be possible and available, it will be necessary to ensure
there are enough affordable childcare services.

7.9 Remaining issues

There were no other remaining issues regarding statutory social security.
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8 Self-employed workers (Directive 2010/41/EU and some relevant
provisions of the Recast Directive)

8.1 General (legal) context
8.1.1 Surveys and reports on the specific difficulties of self-employed workers

No surveys or reports on the specific difficulties of self-employed workers have been
published.

8.1.2 Other issues

There are no other issues in relation to self-employed workers.

8.1.3 Overview of national acts

No special act only regulating issues regarding self-employed people exists in Slovakia.
8.1.4 Political and societal debate and pending legislative proposals

There has been no political or societal debate or pending legislative proposals on issues in
relation to self-employed people in 2020.

8.2 Implementation of Directive 2010/41/EU

The Directive has been implemented in relation to social insurance, which consists of a
mandatory public insurance component (based on mandatory contributions and defined
benefits) governed by the Act on Social Insurance,3!? a mandatory or voluntary savings
component governed by the Act on Old-Age Pension Savings3!3 and a voluntary private
savings component, which is a supplementary component governed by the Act on
Supplementary Pension Savings.3!*

Health insurance is not included in the scope of social insurance. Having health insurance
is mandatory for all self-employed people.

8.3 Personal scope
8.3.1 Scope

The basic definition of a self-employed person (so-called SZCO) is contained in the Act on
Social Insurance.3!5 With effect from 1 July 2014, an SZCO is defined as a natural person
who has reached the age of 18 and who derives income from a business or other self-
employed occupation in the calendar year that is decisive for the payment or duration of
mandatory sickness insurance and mandatory old-age insurance for SzCO0s. For the status
of an SZCO it is therefore relevant whether a person earns a taxable income, rather than
whether they are registered with the tax office (as was the case before).

312 Act No. 461/2003 Coll. Act on Social Insurance (Zakon ¢. 461/2003 Z.z. o socialnom poisteni), 30 October
2003, effective of 1 January 2004.

313 Act No. 43/2004 Coll. Act on Old-age Pension Savings (Zakon ¢. 43/2004 Z.z. o starobnom ddchodkovom
sporeni), 20 January 2004, effective of 1 February 2004. Available in English at:
https://www.nbs.sk/ img/Documents/A43-2004-novela-317-2018.pdf.

314 Act No. 640/2004 Coll. Act on Supplementary Pension Savings, available in English at:
https://www.nbs.sk/ img/Documents/ Legislativa/ FullWordingsOther/A650-2004.pdf.

315 Act No. 461/2003 Coll. Act on Social Insurance (Zakon ¢. 461/2003 Z.z. o socialnom poisteni), 30 October
2003, effective of 1 January 2004.
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According to the Act on Employment Services,3'¢ self-employed activity also means:

(i) trade operated independently, systematically, in a person’s own name, as their own
responsibility, for profit-making purposes and under conditions laid down by the
Small Businesses Act;

(ii) activity performed under special regulations - so-called freelance occupations, e.g.
the activities of lawyers or notaries public; and

(iii) activity of a natural person who carries out fee-based mediation of employment,
executes the activities of a temporary employment agency or who executes the
activities of a supported employment agency, according to the Act on Employment
Services.

8.3.2 Definitions

The term ‘self-employed person’ has been regulated by several acts which, however,
previously contained several different definitions of the term. The definition of the term
was unified in 2011.317

8.3.3 Categorisation and coverage

A natural person who produces agricultural products and is registered can also be defined
as a self-employed person. The agricultural sector is not treated differently and all self-
employed people are considered to be part of the same category.

8.3.4 Recognition of life partners

Slovak national law does not contain specific regulations concerning the spouse or life
partner of a self-employed person. The definition of ‘co-operating person’ (contributing
partner)3'® as a spouse who participates in the activities of a self-employed person was
included in the previous Act on Social Insurance, which was abolished by the current Act
on Social Insurance in 2003. This new Act lacks any regulation concerning contributing
partners. What could be considered as an assisting spouse can only be found in
Article 11(1) of the Small Businesses Act, which states that the deputy responsible for
performing the trading activities of the trader must be in an employment relationship,
unless this responsible person is the trader’s spouse. However, this type of engagement
in a trader’s activities is not explicitly called a cooperative partnership, and the statutory
social insurance does not recognise such a concept either.

According to current legislation, there is practically no legal definition of an assisting
spouse and no legal/social protection for such people. Issues relating to their social
protection are not resolved in a satisfactory manner, so the Slovak legislation transposing
the Directive does not meet the prescribed criteria.

316 Act No. 5/2004 Coll. Act on Employment Services Employment Services and on amendments to certain acts
(Zakon €. 5/2004 Z.z. o sluzbach zamestnanosti a 0 zmene a doplneni niektorych zakonov), 4 December
2003, effective of 1 February 2004.

317 By amendments to Act No. 461/2003 Coll. on Social Insurance (Zakon ¢. 461/2003 Z.z. o socidlnom
poisteni), 30 October 2003, effective of 1 January 2004, Act No. 5/2004 Coll. on Employment Services and
on amendments to certain acts (Zakon ¢. 5/2004 Z.z. o sluZzbach zamestnanosti a o zmene a doplneni
niektorych zakonov), 4 December 2003, effective of 1 February 2004, Act No. 43/2004 Coll. Act on Old-Age
Pension Savings (Zakon €. 43/2004 Z.z. o starobnom d6chodkovom sporeni), 20 January 2004, effective of
1 February 2004 and to Act No. 571/2009 Coll. on Parental Allowance and on Change and Amendments of
Certain Acts (Zakon ¢. 571/2009 Z. z. o rodi¢ovskom prispevku a o zmene a doplneni niektorych zakonov),
2 December 2009, effective of 1 January 2010.

318 This had a significant impact in terms of voluntary social insurance, for which a co-operating member could
opt if their self-employed partner was insured.
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8.4 Material scope
8.4.1 Implementation of Article 4 of Directive 2010/41/EU

In all the above-mentioned acts that contain definitions of a self-employed person the
principle of equal treatment is established, in accordance with the concept of equal
treatment as expressed in the Anti-discrimination Act.

8.4.2 Material scope

The material scope is identical to that of the Directive.
8.5 Positive action

No positive actions have been adopted.

8.6 Social protection

The system of social protection comprises social insurance and a pension savings system,
state social support for families, social assistance and health insurance.

Social insurance consists of a mandatory public insurance component (based on
mandatory contributions and defined benefits) governed by the Act on Social Insurance,3'°
a mandatory or voluntary savings component governed by the Act on Old-Age Pension
Savings3?® and a voluntary private savings component, which is a supplementary
component governed by the Act on Additional Pension Savings.3?! Health insurance3?? is
not included in the scope of social insurance. Having health insurance is mandatory for all
self-employed people.

Mandatory insurance for sickness and pension insurance applies to a self-employed person
whose income from business and other gainful occupation in the previous year was more
than 12 times the tax base (more than 12 times 50 % of the average yearly pay for a full-
time job).

There is only one system of social protection.

The spouses or life partners of self-employed people, if they are not their employees or
partners in the business, are not protected under the social security scheme for self-
employed workers. They are, however, allowed to join the social security scheme
voluntarily. The precondition is that the individual is voluntarily insured for sickness and
pensions at the same time.

319 According to the Act on Social Insurance, the scope of social insurance covers five independent sub-
schemes: sickness insurance (which is designed to protect people from remaining without any income or
with a considerably lower income during times of sickness, pregnancy or maternity); pension insurance
(old-age insurance - designated to secure income for old-age pensioners and in case of death, and
disability insurance - designated to secure income for people who cannot find employment because of their
disability), injury insurance (which covers risk of health damage or death caused by a work-related accident
or work-related disease), guarantee insurance (which covers the risk of insolvency (bankruptcy) of the
employer in order to pay the wages to the employees and the compulsory contributions of the employer for
the contributory pensions fund) and unemployment insurance (designed to secure an income for eligible
workers who become unemployed).

320 Act No. 43/2004 Coll. Act on Old-age Pension Savings (Zakon ¢. 43/2004 Z.z. o starobnom ddchodkovom
sporeni), 20 January 2004, effective of 1 February 2004. Available in English at:
https://www.nbs.sk/ img/Documents/A43-2004-novela-317-2018.pdf.

321 Act No. 580/2004 Coll. on Health Insurance amending Act No. 95/2002 Coll. on Insuraance and other acts
(Zakon o zdravotnom poisteni a 0 zmene a doplneni zdkona ¢. 95/2002 Z.z. o poistovnictve a 0 zmene a
doplneni niektorych zakonov), 21 October 2004, effective of 1 January 2005.

322 Act No. 650/2004 Coll. on Suplementary Pension Savings (Zakon ¢. 650/2004 Z.z. o doplnkovom
dochodkovom sporeni), 26 October 2004, effective of 1 January 2005. Available in English at:
https://www.nbs.sk/ img/Documents/ Legislativa/ BasicActs/A650-2004.pdf.
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8.7 Maternity benefits

According to Article 48 of the Social Insurance Act,3?3 self-employed workers are entitled
to maternity allowance, which is provided under the Social Insurance Act and paid by the
Social Insurance Agency (SIA).324

The criteria for eligibility for maternity allowance are that: 1. the self-employed person
has the mandatory sickness insurance; and 2. has no debts in respect of insurance
contributions. A person who is pregnant or care for a child must have sickness insurance
at the time that the reason for the provision of maternity allowance arises, and this
insurance must have existed for at least 270 days in the last two years before the birth of
the child.

Maternity allowance meets the requirement of sufficiency in Article 8(3). Maternity
allowance is paid for seven days a week and is 75 %32 of the daily counting base (with a
monthly ceiling corresponding to 1.5 times the national average wage and which is based
on the income/wage before maternity leave). The maximum amount in 2020 was
EUR 1 548.70 per month. The estimated average monthly maternity allowance for mothers
was EUR 675 and for fathers,32¢ EUR 891.

A person who does not pay sickness insurance contributions, mandatorily or voluntarily,
is not entitled to maternity allowance. In this case they can apply for parental benefits -
state social benefits paid by the Office of Labour, Social Affairs and Family. The state pays
the eligible person contributions that are to ensure the proper care of a child until the age
of three (or six for a child with a long-term health condition). Since 1 January 2020, the
rate of monthly benefits has been EUR 270; a parent of twins receives EUR 337.50 per
month and a parent of triplets, EUR 405 per month.3?”

8.8 Occupational social security
8.8.1 Implementation of provisions regarding occupational social security

According to Article 5 of the Anti-discrimination Act,328 the principle of equal treatment in
occupational security schemes also applies to self-employed people.

8.8.2 Application of exceptions for self-employed persons regarding matters of
occupational social security (Article 11 of Recast Directive 2006/54)

No exceptions for self-employed people regarding matters of occupational social security
are regulated.

323 Act No. 461/2003 Coll. on Social Insurance (Zakon ¢. 461/2003 Z.z. o socialnom poisteni), 30 October

2003, effective of 1 January 2004.

The SIA has been designated to be the competent and liaison institution for the following branches of social

security: sickness benefits, maternity and equivalent paternity benefits, disability benefits, old-age benefits,

survivors’ benefits, benefits in respect of accidents at work and occupational diseases and unemployment

benefits.

325 The original rate was 55 % of the assessment base, increasing to: 60 % from 1 January 2011; 65 % from 1
January 2012; 70 % from 1 January 2016; and 75 % from 1 July 2017.

326 Fathers entitled, to parental leave in order to be able to care for the newborn child, are provided with
maternity allowance under the same conditions as mothers during maternity leave are.

327 Until 31 December 2019, the rate of monthly benefits was EUR 220.70, a parent of twins received EUR

275.88 per month and a parent of triplets, EUR 331.05 per month, regardless of performance of gainful

activity by the recipient of parental allowance or whether they previously received maternity allowance.

Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-

discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane

pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,

effective of 1 July 2004. Available in English at:

https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p

df.

324

328
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8.9 Prohibition of discrimination

The principle of equal treatment on all grounds set out in the Anti-discrimination Act32°
applies only with regard to the rights laid down under separate laws regulating the access
to and provision of a) social assistance, social insurance, old-age pensions, complementary
old-age pensions, state social security allowance and social benefits, b) healthcare, c)
education, d) goods and services, including housing, provided to the public by legal entities
and entrepreneurs

8.10 Evaluation of implementation

Slovak national law implements the EU law topics discussed in this chapter quite
satisfactorily.

8.11 Remaining issues

The sectors most affected by the COVID-19 pandemic were tourism and those services
involving contact between consumers and service providers. In this respect, non-standard
workers, particularly the self-employed and temporary workers, were particularly
vulnerable. According some economics experts, other high-risk groups include the
marginalised Roma community and young people.33°

329 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 en.p
df, Article 5.

Machlica, G. (2020) ‘The Slovak labour market during the pandemic — who is at risk and how to protect all
workers?’ Available in English at: https://oecdecoscope.blog/2020/08/06/the-slovak-labour-market-during-
the-pandemic-who-is-at-risk-and-how-to-protect-all-workers/.

330
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9 Goods and services (Directive 2004/113)33!
9.1 General (legal) context

9.1.1 Surveys and reports about the difficulties linked to equal access to and supply of
goods and services

No surveys or reports on the specific difficulties linked to equal access to and supply of
goods and services have been published.

9.1.2 Specific problems of discrimination in the online environment/digital
market/collaborative economy

There is no regulation of the collaborative economy. The responsibilities between the
provider and the platform are not regulated and no academic literature concerning
discrimination in the collaborative economy is available.

9.1.3 Political and societal debate
There has been no political or societal debate on this topic in 2020.

Academics have focused only on the phenomenon of a collaborative economy in the
context of the case law of the Court of Justice of the European Union (C-434/15, Asociacion
Profesional Elite Taxi) and the courts of the Slovak Republic.332

9.2 Prohibition of direct and indirect discrimination

According to Article 5 of the Anti-discrimination Act,333 the principle of equal treatment on
all grounds set out in the Anti-discrimination Act applies only with regard to the rights laid
down under separate laws regulating the access to and provision of:

a) social assistance, social insurance, old-age pensions, complementary old-age
pensions, state social security allowance and social benefits;

b) healthcare;

c) education;

d) goods and services, including housing, provided to the public by legal entities and
entrepreneurs.

Under the Consumer Protection Act,33* when providing goods and services to consumers,
the seller has the obligation to comply with the principle of equal treatment stipulated in
the Anti-discrimination Act. This means that Article 5(d) of the Anti-discrimination Act
applies to sellers / entrepreneurs who provide goods and services to public.

331 See e.g. Caracciolo di Torella, E. and McLellan, B. (2018) Gender equality and the collaborative economy
(2018) European network of legal experts in gender equality and non-discrimination, available at:
https://www.equalitylaw.eu/downloads/4573-gender-equality-and-the-collaborative-economy-pdf-721-kb.

332 See for example: Dobrovic, L. (2019) Kolaborativna (zdielana) ekonomika a jej vplyv na ochranu
dusevného zdravia v oblasti sluZzie dopravy (Collaborative (shared) economy and its impact on mental
health protection in transport services). Available in Slovak at: https://dusevnezdravie.upjs.sk/wp-
content/uploads/2019/09/DOBROVI%C4%8C-ZDIELANA-EKONOMIKA.pdf.

333 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 200
4 am2014 en.pdf.

334 Act No. 250/2007 Coll. Consumer Protection Act (Zakon ¢. 250/2007 Z.z. o ochrane spotrebitela), 9 May
2007, effective of 1 July 2007, Article 4, Section 3.
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9.3 Material scope

The provisions of the Anti-discrimination Act33° do not apply to goods and services offered
or provided on a private basis. Prohibition of discrimination in the access to and supply of
goods and services is limited to the sale of goods and the supply of services in public and
targeted to the public.

9.4 Exceptions

No exceptions from the material scope as specified in Article 3(3) of
Directive 2004/113/EC, regarding the content of media, advertising and education, are
applied.

The principle of equal treatment also applies to the content of media and advertising and
education. According to the Act on Advertising ‘advertising must not contain any
discrimination on the grounds of sex, race and social origin’.33® According to the
Broadcasting and Retransmission Act, ‘broadcast advertising and teleshopping must not
include any kind of discrimination on the grounds of sex, race, colour, language’.33” Rights
provided for under the Act on Higher Education shall be guaranteed equally to all applicants
and students. In conformity with the principle of equal treatment in education, laid down
in Anti-discrimination Act, any discrimination on the grounds of gender, religion or belief,
marital and family status, colour, language, political and other opinion, trade union
involvement, national or social origin, disability, age, property, lineage or other status
shall be prohibited.338

The principle of equal access to education and the prohibition of all forms of discrimination
and, in particular, segregation is stipulated in the School Act.33°

9.5 Justification of differences in treatment

According to Article 8, Section 7/c, of the Anti-discrimination Act, objectively justified
differences of treatment on grounds of sex shall not be deemed to constitute discrimination
if they consist of the provision of goods and services exclusively or preferentially to
members of one sex, if they have a legitimate aim and if the means to achieve this aim
are appropriate and necessary.

9.6 Actuarial factors

Amendments34? to the Anti-discrimination Act and the Insurance Act (in effect since 1 April
2013) significantly intervened in the insurance sector. Article 8, Section 8 of the Anti-

335 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p
df.

336 Act N0.147/2001 Coll. on Advertising and on Change and Amendments to Certain Acts (Zakon ¢&. 147/2001
Z.z.o reklame a o zmene a doplneni niektorych zakonov), 5 April 2001, effective of 1 May 2001, Article 3,
Section 1/a. Available in English at: http://www.rpr.sk/chillout5-items/4/2/4/424 8d0455.pdf.

337 Act No0.308/2000 Coll. on Broadcasting and Retransmission and on Amendments of Act No. 195/2000 Coll.
on Telecommunications (Zakon ¢. 308/2000 Z.z. o vysielani a retransmisii a 0 zmene zakona ¢.195/2000
Z.z o telekomunikaciach), 14 September 2000, effective of 4 October 2000, Article 32, Section 4/b.
Available in English at: http://www.rpr.sk/chillout5-items/4/2/3/423 640d48.pdf.

338 Act No. 131/2002 Coll. on Higher Education and on Amendments to Certain Acts, Article 55, Section 2,
available in English at: https://www.unipo.sk/public/media/files/docs/u/eng/act 131 29 11 2005.pdf.

339 Act No. 245/2008 on Upbringing and Education (the School Act) and on Change and Amendments to
Certain Acts (Zakon ¢&. 245/2009 Z.z. o vychove a vzdelavani (Skolsky zakon) a o zmene niektorych
zakonov), 22 May 2008, effective of 1 September 2008, Article 3c) and d).

340 Act No. 32/2013 Coll. amending Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on
Protection against Discrimination (Anti-discrimination Act) and amending Act No. 8/2008 Coll. On Insurance
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discrimination Act in previously allowed the use of differences based on sex for the
determination of the amount of insurance premiums and the calculation of insurance
benefits by insurance companies without regarding the approach as discriminatory. Since
1 April 2013 such an approach, with the exception of insurance contracts concluded before
1 April 2013, is regarded as sex discrimination and is prohibited.

9.7 Interpretation of exception contained in Article 5(2) of Directive 2004/113

In order to take into account the effects of the judgment of the CJEU in case C-236/09
Test-Achats, the Slovak legislator adopted Act 32/2013 Coll. This Act removed a provision
of Article 8, Section 8, of the Anti-discrimination Act which permitted the use of differences
based on sex in the calculation of individuals’ premiums and benefits, provided that the
difference was the determining factor for the assessment of the insurance risk arising from
the insurance contract and this assessment was based on relevant and accurate actuarial
and statistical data.

This Act introduced a new transitional provision into the Anti-discrimination Act
(Article 13a). Pursuant to this provision, the use of differences in the calculation of
individuals’ premiums and benefits based on sex is not discriminatory when it is contained
in insurance contracts concluded before 1 April 2013, provided that these differences are
the determining factor for the assessment of the insurance risk and this assessment is
based on actuarial and statistical data.

This Act has also deleted the provisions of Article 35, Sections 3 to 5, of the Insurance Act
No. 8/2008 Coll.34!

9.8 Positive action measures (Article 6 of Directive 2004/113)
No positive action measures were adopted.
9.9 Specific problems related to pregnancy, maternity or parenthood

There were no specific problems of discrimination on the grounds of pregnancy, maternity
or parenthood in relation to access to and the supply of goods and services.

9.10 Evaluation of implementation

Slovak national law implements the EU law topics discussed in this chapter quite
satisfactorily.

9.11 Remaining issues

Case C-434/15, Asociacion Profesional Elite Taxi has had an impact on decisions by
national courts and has led to legislative changes.

(Zékon &. 32/2013 Z.z., ktorym sa meni a dopifia zakon ¢&. 365/2004 Z. z. o rovnakom zaobchadzani v
niektorych oblastiach a o ochrane pred diskriminaciou a o zmene a doplneni niektorych zakonov
(antidiskriminacny zakon) v zneni neskorsich predpisov a ktorym sa meni zakon ¢. 8/2008 Z. z. o
poistovnictve a o zmene a doplneni niektorych zdkonov v zneni neskorsich predpisov), 5 February 2013,
effective of 1 April 2013.

341 These provisions regulated the obligations stemming from the use of the exception prescribed by Article 5,
Paragraph 2, of the Directive. The provisions stipulated that insurance companies were obliged to collect
and update the actuarial and statistical data related to the use of the criterion of a person’s sex as the
determining factor for the calculation of the individual’s premiums and benefits, provided that the
calculation of the premiums and benefits was based on these data. The deleted provisions of the Act on
Insurance also imposed on insurance companies an obligation to submit the above-mentioned data to the
National Bank of Slovakia. On the basis of the submitted data, the National Bank of Slovakia regularly
published and updated actuarial and statistical data related to the use of sex as the determining actuarial
factor. This act was replaced by the new Act No. 39/2015 Coll. Insurance Act, in force since 1 January
2016.
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The Regional Court in Bratislava, in its decision 4CoPv/5/2018 of 15 November 2018,
confirmed the decision of the District Court Bratislava I, 38CbPv/1/2018 - 214 of
16.02.2018, according to which UBER is not prohibited from operating a transport service
(taxi services), but is only subject to the obligation to refrain from brokering in conflict
with the law.

The legal regulation on the provision of passenger transport services via digital platforms
was introduced by the Act No 9/2019 Coll., amending Act No. 56/2012 Coll.3*? on road
transport (effective since 1 April 2019). A new definition of dispatching has been
introduced, so that it now means the brokering of passenger transport services by vehicles
with a maximum occupancy of nine persons, including the driver, for example by
telephone, digital platform or otherwise.

The National Centre for Human Rights (Equality body) and the Public Defender of Rights
(Ombudswoman) took an active role to defend women’s rights during the COVID-19
pandemic. The institutions have found violations in several areas, including restrictions of
access to healthcare.

The Centre identified a number of cases where patients were not provided with healthcare
due to measures taken to prevent the spread of COVID-19 or to prepare healthcare
providers for the increasing number of patients with COVID-19. The Centre reported cases
where providers refused to provide preventive healthcare for women in the form of
radiological examinations (mammography), part of breast cancer screening.343

In relation to the provision of adequate services in the area of sexual and reproductive
health during the COVID-19 pandemic, non-governmental organisations warned of an
increasing number of violations of the human rights of women and babies during childbirth
in hospitals. Some healthcare facilities restricted women’s right to a birth companion of
her choice, some denied women access to pain relief (epidural analgesia), performed
caesarean sections or separated women from their newborns without proper medical
indication.3** Some healthcare providers suspended abortions, referring to a government
requirement to postpone non-essential operations in response to COVID-19.345

In an open letter non-governmental organisations urgently stressed that healthcare
facilities and the state must ensure that care in childbirth be provided in compliance with
human rights and medical standards even in the complicated pandemic situation.34® They
highlighted the necessity of guaranteeing women’s safe and timely access to essential
sexual and reproductive health services, supplies and information.34”

The Ombudswoman was concerned that restrictions on access to safe abortion might cause
an increase in unsafe abortion rates. At the same time, she stressed that restrictions on
the provision of health services were disproportionately affecting women living in poverty,
women with disabilities and victims of rape and domestic violence.348 In her statement she

342 https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2012/56/.

343 Slovak National Centre for Human Rights (2021) Report on the observance of human rights including the
principle of equal treatment in the Slovak Republic for the year 2020, p. 91. Available in English at:
https://www.snslp.sk/wp-content/uploads/Human-Rights-Report-2020.pdf.

344 diskriminacia.sk (2020), ‘Violations of women’s and newborns’ rights in childbirth getting worse in Slovak
hospitals during pandemic, 29.10.2020. Available at: http://diskriminacia.sk/en/violations-of-womens-and-
newborns-rights-in-childbirth-getting-worse-in-slovak-hospitals-during-pandemic/#more-443.

345 diskriminacia.sk (2020), ‘Coronavirus: Women denied abortions because of the pandemic’, 24.06.2020 .
Available at: http://diskriminacia.sk/en/coronavirus-women-denied-abortions-because-of-the-pandemic/.

346 *Appeal for compliance with healthcare standards in childbirth during the COVID-19 pandemic’, 30.03.2020.
Available at: http://odz.sk/en/appeal-for-compliance/.

347 diskriminacia.sk (2020), ‘Joint civil society statement on COVID-19 and abortion’, 23.04.2020. Available at:
http://diskriminacia.sk/en/joint-civil-society-statement-on-covid-19-and-abortion/#more-456.

348 pyblic Defender of Rights (2020) ‘Access to sexual and reproductive health services during the COVID-19
pandemic’, 22.04.2020. Available at: http://diskriminacia.sk/en/public-defender-of-rights-access-to-sexual-
and-reproductive-health-services- during-the-covid-19-pandemic/.
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recommended the Minister of Health adopt appropriate measures to ensure that all women
and girls had access to a full range of sexual and reproductive health services during the
COVID-19 pandemic.3%°

The Ministry of Health does not consider abortions to be necessary and did not recommend
them during the COVID-19 pandemic, claiming that they could endanger women'’s health.
It stated that the suspension of abortions during the COVID-19 pandemic protected the
health of women, i.e. it would prevent a woman from becoming infected with COVID-19
on the premises of a medical facility.3>0

The Centre also considered denying women access to safe abortion to be a serious
interference with women’s reproductive rights, in conflict not only with the national
legislation of Slovakia but also with its international obligations.3>!

Due to the COVID-19 pandemic, many people lost access to timely and quality healthcare.
According the Centre, the measures taken by the Ministry of Health and the decrees of the
Chief Public Health Officer, by which the obligation was imposed on healthcare providers
to take such measures by which the provision of healthcare for the population of Slovakia
was restricted, were unconstitutional.3>2

Finally, the Centre recommended that the Ministry of Health immediately refrain from
adopting measures (in the form of laws, other legal regulations and policies) that result in
a deterioration of access to healthcare related to the exercise of sexual and reproductive
rights of women and girls in the Slovak Republic, and that the Ministry of Health, in
cooperation with stakeholders, start the preparation of a National Action Plan for Sexual
and Reproductive Health applying a human rights-based approach.353

The COVID-19 pandemic and lockdown measures also had an impact on support services
for victims of violence against women. Some services were either closed or were extremely
limited.3>*

349 public Defender of Rights (2020), ‘Access to sexual and reproductive health services during the COVID-19
pandemic’. Available at: http://odz.sk/en/wp-content/uploads/VOP Access sexual repro health COVID-
19 statement.pdf.

350 pennikn (2020) ‘Krajéi nesuhlasi s ombudsmankou, Ze interrupcie by sa mali robit aj podas epidémie,

neodporuca ich’ (Kraj¢i does not agree with the ombudswoman that abortions should be performed during

the epidemic, he does not recommend them), 28.04.2020. Available in Slovak at:
https://dennikn.sk/1873861/krajci-nesuhlasi-s-ombudsmankou-ze-interrupcie-by-sa-mali-robit-aj-pocas-
epidemie-neodporuca-ich/.

Slovak National Centre for Human Rights (2021) Report on the observance of human rights including the

principle of equal treatment in the Slovak Republic for the year 2020, p. 105. Available at:

https://www.snslp.sk/wp-content/uploads/Human-Rights-Report-2020.pdf.

352 Slovak National Centre for Human Rights (2021) Report on the observance of human rights including the
principle of equal treatment in the Slovak Republic for the year 2020, p. 108 Available at:
https://www.snslp.sk/wp-content/uploads/Human-Rights-Report-2020.pdf.

353 Slovak National Centre for Human Rights (2021) Report on the observance of human rights including the
principle of equal treatment in the Slovak Republic for the year 2020, p. 109. Available at:
https://www.snslp.sk/wp-content/uploads/Human-Rights-Report-2020.pdf.

354 Ministry of Labour, Social Affairs and Family (2020) Suhrnna sprava o stave rodovej rovnosti na Slovensku
za rok 2020 (Summary report on gender equality in Slovakia in 2020), p. 5, available in Slovak at:
https://rokovania.gov.sk/RVL/Material/26205/1.

35

-
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10 Violence against women and domestic violence in relation to the Istanbul
Convention

10.1 General (legal) context
10.1.1 Surveys and reports on issues of violence against women and domestic violence

Based on the European-wide research ‘Violence against women’ conducted by the
European Union Agency for Fundamental Rights (FRA),3>> 34 % of Slovak women
experience physical and/or sexual violence during their lifetime.3>®

The Report on violence against women in Slovakia for the years 2012 and 2013 contains
the findings from this survey and available data from the Ministry of Interior, the Ministry
of Justice and the Ministry of Health.3>” The report also provides information on strategic
documents and legislative amendments in the area of violence against women.
Furthermore, it revises the indicators previously provided and analyses the efforts to
harmonise them. Particular attention is devoted to the issues of sexual exploitation and
the most up-to-date knowledge about the criminalisation of the demand for sexual
services.

In June 2018 the Ministry of Labour, Social Affairs and Family published a draft summary
report on gender equality 2017 (‘Report’)3°® aimed at the analysis of violence against
women. Experts in the area of human rights, gender equality and violence against women
and some members of the Gender Equality Committee of the Council of the Slovak
Government for Human Rights, National Minorities and Gender Equality submitted their
comments3*° to the draft Report. The comments on deficiencies of the Report concerned
the following areas: the scope and quality of the content of the submitted report;
consideration of the social and political context in which the Report is submitted;
consideration of the situation of different groups of women and men (so-called
‘intersectional aspect’ and multiple discrimination); the scope and quality of the processing
of qualitative indicators of gender equality; and concrete comments on individual parts of
the draft report.

According to the experts, the scope and quality of the Report were insufficient and hence
the Report did not fulfil its basic function - to provide summary information about
the situation in the area of gender equality, with special focus on acts of violence
committed against women in 2017 in Slovakia. The Report should also analyse the
situation in other key areas of gender equality.

The experts requested that data for Slovakia should be completed in the Eurobarometer
Gender Equality Summary from 2017 and compared with the EU average.

355 http://fra.europa.eu/en/data-and-maps/violence-against-women-survey/survey-information.

356 The first Slovak sociological survey on domestic violence and violence against women was carried out in
2001 on a clinical sample that was later followed by other studies (Bodnarova, B. and Filadelfiova, J.
(2003) Domace nasilie a nasilie pachané na Zenach v SR: skratena verzia zaverecnej spravy z vyskumu.
(Domestic violence and violence against women in the Slovak Republic, Summary report from the
representative research), Bratislava SSPR, 2003). In 2008 representative research was carried out into the
prevalence and experience of women with violence committed against women, with a representative
sample of 827 women between the ages of 18 and 65. The research provided findings on the incidence of
intimate partner violence and violent behaviour by other men (not intimate partners) against women
(Bodnarova, B., Filadelfiova, J. and Holubova, B., Representative research on prevalence and experience of
women with VAW in Slovakia, Institute for Labour and Family Research, Bratislava 2008,
https://www.ceit.sk/IVPR/images/IVPR/vyskum/2008/Holubova/SUMMARY.pdf, available in English.

357 Holubova, B. (2014) Sprava o nésili pachanom na Zenach na Slovensku za roky 2012 a 2013 (Report on
Violence Against Women in Slovakia for the Years 2012 and 2013), available in Slovak at:
https://www.ceit.sk/IVPR/images/IVPR/vyskum/2014/Holubova/2287.pdf.

358 pursuant to Government Resolution No. 862/2007 of 11 October 2007, every year a Summary Report on
the State of Gender Equality in Slovakia is prepared covering the previous year. See:
https://www.gender.gov.sk/wp-content/uploads/2018/06/vlastny material.pdf, available only in Slovak.

359 https://www.slov-lex.sk/legislativne-procesy/-/SK/LP/2018/354, available only in Slovak.

89


http://fra.europa.eu/en/data-and-maps/violence-against-women-survey/survey-information
https://www.ceit.sk/IVPR/images/IVPR/vyskum/2008/Holubova/SUMMARY.pdf
https://www.ceit.sk/IVPR/images/IVPR/vyskum/2014/Holubova/2287.pdf
https://www.gender.gov.sk/wp-content/uploads/2018/06/vlastny_material.pdf
https://www.slov-lex.sk/legislativne-procesy/-/SK/LP/2018/354

In view of the current efforts to enforce further limitations on or even full prohibition of
abortions in Slovakia, the experts requested that this issue be addressed by the Report.

The Report should stress that any attempts at discrediting the Istanbul Convention are
contrary to the further existence of the Slovak Republic as a democratic state, because
the fight against the ratification of the Istanbul Convention and against non-government
organisations and initiatives enforcing gender equality and striving to eliminate gender-
based violence has intensified in the previous year in Slovakia. Conservative, anti-gender,
extremist and anti-European discourse was intensifying and the influence of
conservative/traditionalist groupings and churches on public enterprises was
growing. Cooperation by the state administration authorities with human rights NGOs
significantly reduced (e.g. change of members of the Gender Equality Committee and
restoration or strengthening of membership of organisations that openly fight against
gender equality, which is in contradiction with the focus and statute of the committee).

In order to comprehensively map the situation in the area of gender equality and violence
against women, the Report must examine the situation of different groups of women,
especially those who are threatened by multiple discrimination and intersectional
discrimination. The experts therefore requested that the Report also include information
about problems faced in the areas of gender equality and gender-based violence by
women affected by overlapping inequalities (e.g. older women; women from marginalised
and socially excluded communities; women from rural areas; disabled women; women
who are heads of single-parent families; women from socially disadvantaged
environments, etc.).

The experts also referred to concrete inaccuracies and missing data in the information
provided, in the development of legislation and policies; they criticised the authors for
insufficient and unprofessional processing of the following parts of the Report: Theoretical
basis; Types and forms of domestic violence; Myths and facts; and Consequences of
domestic violence.

The experts also highlighted the insufficient focus on the activities of the responsible state
authorities (Ministry of Labour, Social Affairs and Family, Department of Gender Equality
and Equal Opportunities, Coordinating-Methodical Centre for Gender-Based and Domestic
Violence) and the fact that activities implemented by other entities were overlooked.

The Report primarily focuses on gender-based violence and pays minimal attention to the
issues of the comprehensive elimination of gender-based violence and the protection of
women against violence in general. The experts proposed adding extensive coverage of
the following areas in the Report, which should clearly describe the present situation in
the area of the elimination of gender-based violence and indicate the development and
future priorities of Slovakia: primary prevention of gender-based violence; services for
women experiencing violence; and the role of state authorities in cases of gender-based
violence.

The required improvements to the draft of the Report were not accepted by the Ministry
of Labour, Social Affairs and Family and the draft report, without changes, was sent to the
Government for discussion. However, the draft was not included on the Government'’s
agenda and the Report was never approved by the Government. Despite this fact, the
Ministry of Labour, Social Affairs and Family published the draft on its website without any
accompanying note that it was not approved by the Government.3%°

360 Ministry of Labour, Social Affairs and Family (2018) Suhrnnd spréva o stave rodovej rovnosti na slovensku
za rok 2017 nasilie na Zenach a domace nésilie (Summary report on gender equality in Slovakia in 2017 -
violence against women and domestic violence), available in Slovak at:
https://www.gender.gov.sk/suhrnna-sprava-o-rodovej-rovnosti-za-rok-2017/.
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10.1.2 Overview of national acts on violence against women, domestic violence and issues
related to the Istanbul Convention

Neither violence against women nor domestic violence have yet been defined in Slovak
legislation. Likewise, a special act concerning violence against women or domestic violence
has not yet been adopted in Slovakia.

Since 1999 individual mechanisms to prevent violence against women have been
legislatively revised, in particular through amendments to the Criminal Code,3%! the Code
of Criminal Procedure,3%? the Civil Code3%3 and the Code of Civil Procedure,3%* the general
regulation in the criminal law was maintained.

Cases of violence against women and domestic violence - provided that they are
seriousness enough to be classified as a crime - constitute one of the offences against life
and health, freedom and human dignity, family and youth, and others. An amendment to
the Act on the Police36> was later adopted, which introduced the term ‘order (the offender)
out of the common dwelling’.

This means that certain civil and criminal law mechanisms for protection against violence
against women and domestic violence have been regulated. What is missing is
a comprehensive act defining violence against women in all its forms and manifestations,
in accordance with international conventions.

During summer 2015 the Department on Gender Equality of the Ministry of Labour
prepared a draft of the new Act on the Prevention and Elimination of Gender-Based
Violence and Domestic Violence which was based on the Istanbul Convention. However,
this proposal has not been further discussed since 2015.366 The new Government, which
was formed after the 2016 elections, decided to prepare a draft Victims’ Act.

Critics of the adoption of a special act on gender-based violence against women claim that
the newly adopted Act on Victims of Criminal Offences (Victims’ Act),3®” by which
transposition of the Victims’ Directive should have been finalised, will also provide
adequate protection to women exposed to gender-based violence and their children.

36

=

Act No. 300/2005 Coll. Criminal Code (Zakon ¢. 300/2005 Z.z. Trestny zakon), 20 May 2005, effective of 1
January 2006. Available in Slovak at: https://www.slov-lex.sk/pravne-
predpisy/SK/Z7/2005/300/20210101.html.

362 Act No. 301/2005 Coll. (Zékon ¢&. 301/2005 Z.z. Trestny poriadok), 24 May 2005, effective of 1 January
2006. Available in Slovak at: https://www.slov-lex.sk/pravne-predpisy/SK/Z7/2005/301/20210101.html.

363 Slovak Republic, Act No. 40/1964 Coll. Civil Code (Zakon ¢&. 40/1964 Zb. Obdiansky zakonnik), 26 February
1964, effective of 1 April 1964. Available in Slovak at: https://www.slov-lex.sk/pravne-
predpisy/SK/Z27/1964/40/20191201.html.

364 This was replaced by the new Act No. 160/2015 Coll. Civil Disputes Act (Zakon ¢. 160/2015 Z.z. Civilny
sporovy poriadok), 21 May 2015, effective of 1 July 2016. Available in Slovak at: https://www.slov-
lex.sk/pravne-predpisy/SK/ZZ/2015/160/20210701.html.

365 Act No. 171/1993 Coll. on the Police Force, as amended, and Amending Certain Acts (Zakon ¢. 171/1993
Z.z. o policajnom zbore), 6 July 1993 effective of 1 September 1993. Available in Slovak at:
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/1993/171/20200101.html.

366 The Government decided to postpone the presentation of the prepared draft to Parliament. The reason for
this was that parliamentary elections were held in March 2016, so there were only two sessions of
Parliament in which new acts could be adopted. The other reason was that in the pre-election period the
previous Government was afraid of raising ‘controversial’ issues such as gender-based violence and the
ratification of the Istanbul Convention.

367 Act No. 274/2017 Coll. on Victims of Criminal Offences and on Amendments and Supplements to certain

Acts (Zakon €. 274/2017 Z.z. o obetiach trestnych ¢inov a o0 zmene a doplneni niektorych zakonov) 12

October 2017, effective of 1 January 2018. Available in Slovak at: https://www.slov-lex.sk/pravne-

predpisy/SK/ZZ7/2017/274/20200101.html.
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This act partially transposed the EU Victims’ Directive,3%® which aimed to ensure that all
victims of crime have access to support services, to protect particularly vulnerable victims
and prevent the ‘secondary victimisation’ of victims with respect to their treatment by the
criminal justice system. Notably, the Victims’ Directive recognises the role played by
characteristics such as gender, gender identity or gender expression in motivating
violence. However, the new Slovak Victims’ Act3®® lacks a provision on gender
discrimination, so that the victims of gender-based violence and crimes motivated by the
victims’ gender identity or expression are not included in the concept of ‘vulnerable
victims'.

The author recommends that a ‘special’ and ‘comprehensive’ act on the elimination of
gender-based violence be adopted, based on the Istanbul Convention, together with a
revised ‘general’ Victims’ Act based on the EU Victims’ Directive, in order to improve the
situation in the area of gender-based violence against women.370

10.1.3 National provisions on online violence and online harassment

Slovakia has no specific provisions on online violence or online harassment. However, a
wide range of provisions in the Criminal Code can be applied to ‘cyberviolence’.37!

With effect from 1 September 2011 the Criminal Code37? incorporated a constituent
element of the offence of dangerous harassment under Article 360a of the Criminal Code
to penalise ‘stalking’, i.e. the long-term harassment of another person that is capable of
giving the harassed person grounds to fear for their life or health or the life or health of
someone close to them or that significantly impairs the quality of their life.

According to Article 360a of the Criminal Code:

(1) Whoever follows another person over an extended period of time in a way giving
possible rise to a reasonable fear for the life or health of that person or the life or
health of a person close to that person or giving rise to the substantial impairment
of the quality of life of that person by:

a) threatening to inflict bodily harm or other harm to that person or a person close
to that person;

b) seeking the personal proximity of that person or following that person;

368 Directive 2012/29/EU of the European Parliament and the Council of 25 October 2012 establishing
minimum standards on the rights, support and protection of victims of crime, and replacing Council
Framework Decision 2001/220/JHA, OJ 2012 L 315.

369 Act No. 274/2017 Coll. on Victims of Criminal Offences and on Change and Amendments to Certain Acts
(Zakon €. 274/2017 Z.z. o obetiach trestnych ¢inov a o zmene a doplneni niektorych zdkonov) 12 October
2017, effective of 1 January 2018. Available in Slovak at: https://www.slov-lex.sk/pravne-
predpisy/SK/Z7/2017/274/20200101.html.

370 See: Magurova, Z. and Magurova, H. (2017) ‘Ochrana obeti rodovo podmieneného nasilia pachaného na

zenach’ (Protection of victims of gender-based violence against women) In Pravny obzor, 2017, ro¢. 100, ¢.

6, pp. 622-635. Magurova, Z., Magurova, H.: Protection and Support of Human Rights of Particularly

Vulnerable Crime Victims in Slovakia. In Jerzy Jaskiernia, Kamil Spryszak (eds.) Regionalne systemy

ochrony praw cztowieka 70 lat po proklamowaniu Powszechnej Deklaracji Praw Cztowieka: Osiagniecia -

bariery - nowe wyzwania i rozwigzania. Marek Zubik (rec.) Torun: Wydawnictwo Adam Marszatek, 2019,

pp. 673-681. ISBN 978-83-66220-86-7.

Act No. 300/2005 Coll. Criminal Code - namely: Stalking (Article 360a), Extortion (Article 189), Duress

(Article 192), Sexual Exploitation (Articles 201, 201a, 201b), Defamation (Article 373), Harm Done to

Rights of Another (Articles 375, 376), Manufacturing of Child Pornography (Article 368), Dissemination of

Child Pornography (Article 369), Possession of Child Pornography and Participation in Child Pornographic

Performance, Corrupting Morals (Articles 371, 372), Corrupting Morals of Youth (Article 211),

Establishment, Support and Promotion of Movements Directed at the Suppression of Fundamental Rights

and Freedoms (Article 421), Expression of Sympathy for Movements Directed at the Suppression of

Fundamental Rights and Freedoms (Article 422), Production, Distribution, Possession of Extremist Materials

(Articles 422a, 422b, 422c), Denial and Approval of the Holocaust, the Crimes of Political Regimes and

Crimes against Humanity (Article 422d), Defamation of Nation, Race and Conviction (Article 423), or

Incitement to National, Racial and Ethnic Hatred (Article 424). Available in Slovak at: https://www.slov-

lex.sk/pravne-predpisy/SK/ZZ/2005/300/20210101.html.

372 Act No. 262/2011 Coll. amending Act No. 301/2005 Coll. the Criminal Code.
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¢) contacting that person through a third person or electronic communication service,
in writing or in any other manner against the will of that person;

d) misusing the personal details of that person in order to establish personal or any
other contact with that person; or

e) limiting that person in their usual way of life, shall be punished by a prison
sentence of up to one year.

(2) A prison sentence of six months to three years shall be imposed upon an offender
if they committed an act referred to in Section 1 a) against a protected person, 1 b)
in @ more serious manner of conduct, 1 c) out of a special motive, or 1 d) publicly.

10.1.4 Political and societal debate

The need to adopt legislation on the protection of victims of gender-based violence was
also discussed publicly. The critics of ratification of the Istanbul convention and the
Ministry of Justice, which was preparing the draft Victims’ Act, stated that this act would
ensure the coherent protection of all victims of violent crimes without any discrimination
and taking into account the specific needs of victims of domestic violence and violence
against women. But this is not the reality.373

Due to the COVID-19 pandemic, women face insecurity, violence and the threat of further
discrimination, according to Amnesty International Slovakia: ‘Slovakia has not adopted
necessary policies and services to moderate the impacts of the epidemics of sexual and
domestic violence yet’.374

Data on the number of calls to the National Line for Women, shows that, after an initial
decline in the number of women seeking help as a result of domestic violence in March
2020, the number of callers significantly increased from April.37>

In March 2020 police recorded 50 cases of domestic violence, which was 13 fewer than in
February. In April the police launched an information campaign on domestic violence and
urged not only women not to be afraid to report domestic violence but called on those
around them to do so too.37®

This indicates a negative impact of lockdown measures on incidents of violence against
women. NGOs providing services for victims reported difficulties in assisting victims
because of a Government ban on admitting new clients into shelters during the early
stages of the pandemic, insufficient testing capabilities and a shortage of personal
protective equipment. Some services were either closed or were extremely limited. Many

373 See the information in Sections 2.2 and 10.1.2, in particular the lack of a provision on gender
discrimination. See also: Magurova, Z. (2018) ‘Gender-based violence as human rights violence’ in Almanac
IX. International Conference on Systems of Protection of Human Rights in Europe and in Australia &
Oceania, April 23 - 25 2017, Warsaw, Poland, Torun, Wydawnictwo Adam Marszatek, pp. 143-150.
Magurova, Z. and Magurova, H. (2016) ‘Istanbulsky dohovor ako nastroj eliminacie nasilia pachaného
na zenach’ (Istanbul Convention as a tool for the elimination of violence against women). In
Paneurdpske pravnické férum: zbornik prispevkov z vedeckej konferencie doktorandov a mladych
vedeckych pracovnikov, 1. ro¢nik. - Bratislava: Paneurdpska vysoka skola, pp. 115-122. Bargerova,
Z., Holubova, B., Just Hrn¢arova, N., Karlovska, D., Kralova, S., Magurova, Z. and Mesochoritisova, A.
(2016) Analyza Istanbulského dohovoru vo svetle verejnych politik SR (Analysis of the Istanbul
Convention in the light of public policies) Mesochoritisova, A. and Magurova, Z. (ed.). Bratislava,
MoZnost volby, 2016, available in Slovak at: http://moznostvolby.sk/wp-
content/uploads/2017/03/analyza-istanbulskeho-dohovoru-vo-svetle-verejnych-politik-sr.pdf.

374 The Slovak Spectator (2021), ‘Women'’s rights are still systematically violated’, 08.03.2021. Available in
English at: https://spectator.sme.sk/c/22612600/womens-rights-are-still-systematically-violated.html.

375 Ministry of Justice (2020) III. Sprava o plneni Celostatnej stratégie ochrany a podpory ludskych prav v
Slovenskej republike (Third report on the implementation of the National Strategy for the Protection and
Promotion of Human Rights in the Slovak Republic), p. 34, available in Slovak at:
https://rokovania.gov.sk/RVL/Material/25511/1.

376 SME (2020), ‘Policia vyzyva Zeny a ich okolie, aby nahlasovali domace nasilie’ (Police call on women and
those around them to report domestic violence), 16.04.2020. Available in Slovak at:
https://domov.sme.sk/c/22384609/policia-vyzyva-zeny-a-ich-okolie-aby-nahlasovali-domace-
nasilie.html?ref=av-left.
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shelters required women to have a negative COVID-19 test or to isolate for 14 days before
being admitted to shelters, because quarantine facilities were not always available when
needed. Some women faced delays in receiving emergency accommodation and were still
exposed to violence.3"”

The General Prosecution Office reported that the incidence of domestic violence increased
rapidly during the COVID-19 pandemic and the associated restrictions on free movement, with
the number of recorded cases in the four-month period between April and June 2020
increasing by 47 % compared with the same period in 2019. The number of calls to the
National Line for Women increased fourfold in April compared with previous years.378

10.2 Ratification of the Istanbul Convention

The Slovak Republic was one of the first states to sign3’° the Istanbul Convention;
nevertheless, this Convention has still not been ratified. Although the Government
declared its intention to ratify it in 2012 and the task to ratify the Istanbul Convention was
incorporated into the National Action Plan38 to prevent and eliminate violence against
women for 2014-2019 (NAP), the ratification was postponed several times.38!

The Ministry of Justice has the task of monitoring the development of public debate and
to facilitate expert discussions on the issue of the Convention on a continuous basis.
However, the Ministry has not organised any such discussion.

In 2014 the Minister of Justice argued that, prior to the ratification, a special law on
domestic violence has to be enacted. At the same time he called for dialogue with the
conservative organisations which raised objections against the ratification of the Istanbul
Convention because of the introduction of ‘gender ideology’.382 In the same year the
Minister of Labour stressed that, as the body monitoring the issue of VAW, it insists on the
ratification of the Istanbul Convention, because it was clearly supported by the Council of
the Government for Human Rights and the Committee for Gender Equality and because
this requirement also results from the NAP.

The issue of ratification of the Istanbul Convention was reopened in 2015 with the help of
several NGOs. The main aim of a campaign, ‘Ring the bell against violence against women
- Let's support the Istanbul Convention’, initiated by the civil society organisation,
Freedom of Choice (MoZnost volby), was to encourage people to take action against
violence against women by supporting ratification of the Istanbul Convention.383

This campaign was followed by several negative reactions from religion organisations
strictly against ratification of the Istanbul Convention. On 4 May 2015 one of these
organisations initiated a petition against the ratification of the Istanbul Convention.

377 Press release: Data potvrdili, Ze nasilie na Zenach pocas koronakrizy vyrazne stlplo (Data confirm that
violence against women increased significantly during the coronary crisis) 18.06..2020. Available in Slovak
at: https://ivpr.gov.sk/wp-content/uploads/2020/06/TS zistovanie krizové-ubytovanie 2020 final.pdf

378 pomov (2020), 'S uvolnenim opatreni stlipol pocet fudi nahlasujicich domace nasilie’ (With the relaxation
of the restrictions, the number of people reporting domestic violence has increased), 02.06.2020. Available
in Slovak at: https://domov.sme.sk/c/22417081/s-uvolnenim-opatreni-stupol-pocet-ludi-nahlasujucich-
domace-nasilie.html?ref=av-left.

37% The Slovak Republic signed the Istanbul Convention in 2011 in accordance with the resolution of the Slovak
Government No. 297 of 4 May 2011.

380" National Action Plan for the Prevention and Elimination of Violence against Women 2014 - 2019’. Available
in English at: http://www.gender.gov.sk/wp-content/uploads/2012/06/NAP_VaW_2014-2019 EN.pdf.

381 The ratification should have been carried out in 2013, this was then postponed until 2014, then until 30
June 2016 and June 2017.

382 Slovak National Centre for Human Rights (2015) Report on the observance of human rights including the
observance of the principle of equal treatment and the rights of the child in the Slovak Republic for the year
2014, available in Slovak at: https://www.snslp.sk/wp-content/uploads/Sprava-o-LP-za-rok-2014.pdf, pp.
44-48.

383 Video and photo available at: http://moznostvolby.sk/odzvonme-nasiliu-na-zenach-podporme-istanbulsky-
dohovor/, http://moznostvolby.sk/bwg gallery/znami-muzi-odzvanaju-nasiliu/.
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According to the equality body, this petition contains a number of pieces of inaccurate and
biased information.384

Slovakia rejected the Istanbul convention on 29 March 2019 by resolution No. 1697,38>
after the former prime minister said that ‘he considers it at odds with the country’s
constitutional definition of marriage as a heterosexual union and the government could
not accept a law which does not respect the beliefs of the majority of Slovak citizens’. This
resolution submitted to the Parliament by the Slovak National Party (SNS), was approved
by 101 MPs.

In its Statement of 6 June 2019, the Committee on Gender Equality of the Government
Council for Human Rights, National Minorities and Gender Equality expressed deep concern
about the decision of the Parliament to request the Government to stop the ratification
process of the Istanbul Convention and to notify the Council of Europe that Slovakia does
not intend to become a party to it.386

In a resolution No. 2261 adopted on 28 November 2019,3%” the Parliament asked the
Government to discontinue the process of ratifying the Istanbul Convention and to inform
EU institutions ‘without delay’ that Slovakia ‘does not agree with the European Union
becoming a party to the Istanbul Convention without previous unanimous agreement of
all member states of the EU.’

In mid-December 2019, the Government acknowledged two Parliament resolutions, dated
from March and November 2019, that instructed the Government to discontinue the
process leading towards the ratification of the Convention and authorised the Prime
Minister to ask President Zuzana Caputova to announce to the Council of Europe the intent
of Slovakia not to become a signatory to the Istanbul Convention. The President has failed
to oblige, however, as her actions regarding the rejection of Istanbul Convention are
guided by a different legal interpretation.

Several weeks ahead of the 29 February 2020 parliamentary elections, the much-disputed
Istanbul Convention re-emerged as a topic among some politicians. In her statement on
2 February 2020, the President stated that, ‘The Istanbul Convention has not been ratified
and no commitments thus arise from it for Slovakia.” As it was not considered an urgent
matter, she saw no reason to open a debate on the Istanbul Convention ahead of the
elections.388

Nevertheless, Parliament discussed the Istanbul Convention on 25 February 2020. In the
150-seat Parliament 96 MPs out of 113 present expressed their disapproval of the
document. The rejection was proposed by the ultra-nationalist Slovak National Party, a
member of the ruling coalition. The opposition far-right movement, Ordinary People and
Independent Personalities (OLANO), which won the February 2020 election and is a
member of the current ruling coalition, and Sme Rodina (We are Family), member of the
current ruling coalition, also voted against it. Deputies also called on President to inform
the Council of Europe that Slovakia would remain out of the treaty.38°

384 Slovak National Centre for Human Rights (2016) Report on the observance of human rights including the
observance of the principle of equal treatment and the rights of the child in the Slovak Republic for the year
2015. Available in Slovak at: https://www.snslp.sk/wp-content/uploads/Sprava-o-LP-za-rok-2015.pdf, pp.
82-83.

385 Available in Slovak at: https://www.nrsr.sk/web/Default.aspx?sid=schodze/uznesenie&MasterID=11415.

386 Available in Slovak at: https://www.employment.gov.sk/files/slovensky/ministerstvo/konzultacne-
organy/rada-vlady-sr-ludske-prava-narodnostne-mensiny-rodovu-rovnost/vybor-deti-mladez/vyhlasenie-k-
id re final.pdf.

387 Available in Slovak at: https://www.nrsr.sk/web/Dynamic/DocumentPreview.aspx?DocID=473901.

388 See more in English at: https://spectator.sme.sk/c/22322834/caputova-rejects-istanbul-convention-to-be-
a-matter-of-pre-election-battles.htm.

389 parliament again rejected the Istanbul Convention, available in Slovak at:
https://dennikn.sk/minuta/1772430/?ref=mwat.
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On 5 March the President sent a letter to the Council of Europe over the Istanbul
Convention, following a decision adopted by the Parliament. She stated in the letter that
Slovakia would not ratify the document.39°

Human rights and gender experts, members of NGOs, signed an ‘Appeal to the members
of Parliament to take into account the arguments of the professionals when deciding to
stop the ratification of the Istanbul Convention’.3°!

The feminist NGOs, Freedom of Choice (MozZnost volby) and ASPEKT, in their statement
considered the Parliament's decision ‘a big step backwards in protecting the rights of
women, children and other victims of violence’.392

After the elections, a new Minister of Labour, Social Affairs and Family from Sme Rodina
(We are Family) was appointed, who as a former opposition member of Parliament also
voted against the convention.3°3

Similarly, the new director of the Department for Equality of Men and Women and Equality
of Opportunities of the Ministry of Labour, Social Affairs and Family supported the rejection
of the ratification of Istanbul Convention arguing that, ‘The Convention has no added value
in helping women’3** and ‘does not serve as a means of combating violence, but rather as
a back door to enforce gender ideology’.3%>

3

©

0 Available in Slovak at: https://www.teraz.sk/najnovsie/brief-prezidentka-informovala-radu-eur/450438-

clanok.html, https://www.webnoviny.sk/slovensko-nebude-zmluvnou-stranou-istanbulskeho-dohovoru-
caputova-informovala-radu-europy/ Available in English at: https://spectator.sme.sk/c/22351451/news-
digest-coalition-talks-begin-olano-sme-rodina-za-ludi-and-sas.html.

Available in Slovak at: http://www.aspekt.sk/content/aspektin/na-podporu-dohovoru-rady-europy-
zastavenie-rodovo-podmieneneho-nasilia and
http://www.changenet.sk/?section=kampane&x=1034256&fbclid=IwAR1I3wbli16 o0Ar vxAppkVix20aWK3
nPR KgaN-BIyESII5dPvzTqUIgk.

Available in Slovak at: http://www.aspekt.sk/content/aspektin/opoziciu-koaliciu-spojili-myty-konspiracie-
doplatia-na-zeny-deti-zazivajuce-nasilie.

During the plenary session on 21 February 2020 he mentioned three basic arguments why his party reject
the Istanbul Convention and We are Family MPs unanimously voted against its ratification. He argued that,
‘The Slovak legal system sufficiently protects women from violence, that the fulfilment of obligations arising
from the IC will be reviewed by an “unelected” GREVIO commission, the membership of which we cannot
influence. And the third reason was the crooked point of view that domestic violence is allegedly gender-
based. But we do not agree with this. We don't think that when a drunk alcoholic man tortures his wife, he
does it because he hates the opposite sex. We think he does it because he is a drunken “beef”, and as such
he should be treated and severely punished by the state. We do not think that when someone behaves in
such a reprehensible way, he does so because he realises that he is a man, and does it because he does
not like the opposite sex, that is, women.’ Available in Slovak at:
https://www.nrsr.sk/web/Page.aspx?sid=schodze/informacia denne rokovanie recnik&DIRowID=18346&Z
akZborID=13&CisObdobia=7&CisSchodze=58&PersonKey=Milan.Krajniak&CPT=1842&Datum=2020-2-
21%200:0:0.

Available in Slovak at: https://dennikn.sk/2010538/verim-ze-pani-pietruchovu-pozitivhe-prekvapime-
hovori-nova-sefka-odboru-brixova/.

395 Available in Slovak at: https://www.postoj.sk/8794/istanbulsky-dohovor-vik-v-ovcom-ruchu.
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11 Compliance and enforcement aspects (horizontal provisions of all
directives)

11.1 General (legal) context

11.1.1 Surveys and reports about the particular difficulties related to obtaining legal
redress

No surveys or reports have been published that provide insights into the particular
difficulties faced by victims of gender discrimination in practice in obtaining legal redress.

11.1.2 Other issues related to the pursuit of a discrimination claim

There were no other remaining issues in relation to pursuing a discrimination claim for
victims.

11.1.3 Political and societal debate and pending legislative proposals

There has been no political or societal debate or pending legislative proposals on
discrimination claims in 2020.

11.1.4 Gender mainstreaming

Gender mainstreaming is not incorporated into law or policy-making. There are no
guidelines, procedures such as gender impact assessments or rules for law and policy-
makers to follow with regards to gender mainstreaming.

11.2 Victimisation

Victimisation, according to Article 2a, Section 8, of the Anti-discrimination Act,3%¢ is
considered to be discrimination. Victimisation is also regulated in the Labour Code3®” and
some other laws. There is no available information on judgments concerning victimisation.

According to Article 2a, Section 8, of the Anti-discrimination Act, victimisation is an action
or omission which has adverse consequences for the person in question and directly relates
to legal protection against discrimination when the person in question or a third person
submits a complaint regarding, or testifies to, a violation of the principle of equal
treatment. The Anti-discrimination Act also contains procedural guarantees against
victimisation.

According to Article 13, Section 3, of the Labour Code in the workplace, nobody may be
persecuted or otherwise sanctioned in the performance of labour-law relations for
submitting a complaint, charge or proposal to start a criminal prosecution against another
employee or an employer. Other laws also contain similar provisions, such as Act
No. 73/1998 Coll. on Civil Service of Members of the Police Force, the Slovak Intelligence
Service, the Prison Wardens and Judiciary Guards Corps of the Slovak Republic and of the
Railway Police; Act No. 200/1998 Coll. on the Civil Service of Customs Officers; Act on the
Fire Fighting and Rescue Corps; Act No. 346/2005 Coll. on Civil Service of Professional

396 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am2014 en.p
df.

397 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-

Coll.pdf.
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Soldiers of the Armed Forces of the Slovak Republic; and Act No. 400/2009 Coll. on Civil
Service.

The definition of victimisation in the Anti-discrimination Act covers a broader scope than
just employment.

11.3 Access to courts
11.3.1 Difficulties and barriers related to access to courts

In 2012 an NGO specialising in racial discrimination, Poradria,3°8 collected court judgments
concerning discrimination that had been decided in previous years and comprehensively
analysed the Slovak courts’ decision-making work in cases of discrimination since the
adoption of the Anti-discrimination Act in 2004.

Based on its analysis, as well as its own legal experience in the courts, Poradria states that
the implementation of the provisions of the Anti-discrimination Act by the courts in cases
of gender and multiple discrimination remains inconsistent and often flawed. Courts
remain insufficiently informed about anti-discrimination legislation and its proper
application in practice.

Court proceedings concerning discrimination last an excessively long time (rarely less than
several years) and the courts remain extremely reluctant to award any financial
compensation for victims of discrimination. They tend to downplay the severity of
discrimination, overlooking or not understanding its prima facie impact on a person’s
dignity. In some instances there have been hints of a certain bias or preoccupation of the
courts, particularly when dealing with cases of discrimination against Roma women.3%°

In 2015 Poradna stated:

‘In order to reverse the current situation the Slovak courts have to improve their
decisions in favour of discriminated persons, including women, with adequate
compensation and with a sufficient deterrent effect on the offenders. Positive court
rulings will gradually motivate other persons to actively pursue their rights and resist
discrimination by legal remedies and will strengthen their faith in legal
institutions. 400

11.3.2 Availability of legal aid
Victims of discrimination may be supported and also represented in court by the Slovak

National Centre for Human Rights (the Centre),*°* which is the equality body, or by an
organisation which has protection against discrimination as its aim,%%°2 not only before

398 poradria pre obCianske a ludské prava (Centre for Civil and Human Rights) (https://www.poradna-
prava.sk/en/).

3% Durbéakova, V., Holubova, B., Ivanco, S., Liptdkova, S. (2012) Diskriminécia na Slovensku: Hladanie bariér
v pristupe k uc¢innej pravnej ochrane pred diskrimindciou. (Discrimination in Slovakia: Searching for barriers
in access to legal means of protection from discrimination); available in Slovak, but with summary of all the
relevant findings in English at: 333 Kosice: Poradria pre oblianske a ludské prava, available at:
http://poradna-prava.sk/wp-content/uploads/2012/11/Publik%C3%A1ciu-si-m%C3%B4%C5%BEete-
stiahnu%C5%A5-tu-105-MB.pdf.

400 Written comments concerning Slovakia to the Committee on the Elimination of Discrimination against
Women (CEDAW) for consideration at its 62th session in November 2015, available in English:
http://www.poradna-prava.sk/en/documents/written-comments-for-the-un-committee-on-the-elimination-
of-discrimination-against-women/ and http://www.poradna-prava.sk/sk/dokumenty/diskriminacia-na-
slovensku-hladanie-barier-v-pristupe-k-ucinnej-pravnej-ochrane-pred-diskriminaciou/, available in Slovak
with a summary in English.

401 GSlovak National Centre for Human Rights: http://www.snslp.sk/?locale=en.

402 There are only a few NGOs in Slovakia which provide legal assistance to victims of discrimination. One of
them is the Centre for Civil and Human Rights (Poradria) which mainly deals with cases of discrimination
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regular courts (first and second instance), but also before the Supreme Court. Under the
previous Civil Procedure Act the Centre and NGOs could represent victims of discrimination
only before the courts of first and second instance. NGOs and the Centre cannot represent
victims at the Constitutional Court.*%3

In cases of discrimination which affects a larger or non-specified number of people or
otherwise threatens the public interest, such an organisation, or the Centre, can initiate a
case in its own name. The Centre can also be involved in the process of mediation and has
the power to adopt non-binding opinions.

11.4 Horizontal effect of the applicable law
11.4.1 Horizontal effect of relevant gender equality law

According to the available information, the question of the horizontal effect of the
applicable gender equality law does not pose any particular problem in ensuring
compliance with and in enforcing gender equality law.

11.4.2 Impact of horizontal direct effects of the charter after Bauer

There is no available information about whether the recognition of the horizontal direct
effects of the Charter provisions (in the Bauer ruling of the CIEU) have any specific
relevance for better enforcement of gender equality.

11.5 Burden of proof

The Anti-discrimination Act*®* also regulates anti-discrimination proceedings. It is the only
act that also includes provisions regarding the shift of the burden of proof. Article 11,
Section 2 states: 'The defendant has the obligation to prove, that there was no violation
of the principle of equal treatment if the facts submitted to a court by the claimant give
rise to a reasonable assumption that such violation has indeed occurred.’

Due to the inaccurate transposition, the initial wording of Article 11 of the Anti-
discrimination Act contained the formulation *...if the claimant submits evidence [not facts]
to the court...’, which weakened the claimant’s position in the proceedings regarding the
violation of the principle of equal treatment. This deficiency has been eliminated by an
amendment?%> of the quoted provision, which was replaced by '...if the claimant informs
the court about facts...’.

against Roma (https://www.poradna-prava.sk/en/). Another is Citizen, Democracy and Accountability
(0OaDZz), which focuses on gender-related discrimination (http://odz.sk/en/).

403 Articles 34 Section 1 of the Act No. 314/2018 Coll. on the Constitutional Court of the Slovak Republic and
on the Change and Amendments of Certain Acts (Zakon ¢. 314/2018 Z.z. o Ustavnom sude Slovenskej
republiky a o zmene a doplneni niektorych zakonov), 24 October 2018, effective of 15 November 2018.

404 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination (Anti-
discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon), 20 May 2004,
effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p
df.

405 Act No. 85/2008 Coll. amending Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on
Protection against Discrimination and on amendment of certain Acts (Antidiscrimination Act) as amended
and on Amendments to Act of the National Council of the Slovak Republic no. 308/1993 Coll. on the
Establishing the Slovak National Center for Human Rights, as amended) (Zakon ¢. 85/2008 Z.z. ktorym sa
meni a doplna zakon ¢. 365/2004 Z. z. o rovhakom zaobchadzani v niektorych oblastiach a o ochrane pred
diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon) v zneni neskorsich
predpisov a o zmene a doplneni zakona Narodnej rady Slovenskej republiky ¢. 308/1993 Z. z. o zriadeni
Slovenského narodného strediska pre ludské prava v zneni neskorsich predpisov) 14 February 2008,
effective of 1 April 2008.
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The draft of the Anti-discrimination Act initially also envisaged an amendment of the Code
of Civil Procedure,% but this idea was abandoned in the end. The courts therefore tended
to ‘only” adhere to the procedural rule and avoid the application of the provisions included
in the Anti-discrimination Act. They often justified the non-application of the principle of
the shift of the burden of proof by the fact that this procedural principle was not provided
for in the Code of Civil Procedure.*%” Consequently, victims of discrimination were often
unsuccessful in court proceedings due to lack of evidence.

The situation has gradually improved, although in cases of gender discrimination it is still
unsatisfactory, thanks to the interpretation of the shift of the burden of proof provided by
the Supreme Court and Constitutional Court in judgments concerning racial discrimination.

The Supreme Court provided an interpretation of the shift in the burden of proof in its
decision 3 Cdo 171/2008, from 21 January 2009.408

‘In the case of national legislation (Article 13, Section 7, of the Labour Code*%® and
Article 11, Section 2, of the Anti-Discrimination Act), the burden of proof not only
affects the defendant but also the applicant. The claimant must prove priority of the
facts from which it may be presumed that there has been direct or indirect
discrimination. The claimant must claim and at the same time produce evidence
(burden of proof), which can reasonably give reason to conclude that the principle
of equal treatment has been violated. Then, the burden shifts to the defendant who
is entitled to prove their claims that they did not violate the principle of equal
treatment. The claimant is therefore required to establish the first “at first sight”
(prima facie), where the claimant’s argument, personal inner conviction or feeling of
such intervention in itself is not sufficient. It then follows that the presented evidence
should have predictive value, demonstrating the objective circumstances of the case,
where possible, “at first sight” (prima facie) to find a violation of the principle of
equal treatment. If the claimant does not indicate that he/she was treated in an
unusual way, causing a disadvantage (discrimination), the claim cannot be
successful.’

In finding No. IV. US 16/09, from 30 April 2009,419 the Constitutional court stated,

‘It is apparent from the national legislation (Article 13, Section 7, of the Labour Code,
up to 31 June 2004, and Article 11, Section 2, of the Anti-Discrimination Act, since
1 July 2004) that the burden of proof does not only and exclusively burden the
defendant, but it also burdens the claimant. The claimant must, by priority, bear the
burden of proof concerning the facts from which it can be inferred that direct or
indirect discrimination, respectively (a breach of) the principle of equal treatment,
has been committed. The claimant must allege and at the same time submit proofs
(bear the burden of proof) from which it can be reasonably concluded that the
principle of equal treatment has been breached. At the same time, they must allege
that their race or ethnic affiliation (origin) is the inducement for the discriminatory
action. It is only thereafter that the burden of proof is shifted on to the defendant,
who has the right to prove their allegations that they have not breached the principle
of equal treatment.’

406 Act No. 99/1963 Coll. on Civil Procedure Code (Obciansky sidny poriadok). On 1 July 2016 this was
replaced by the new Act No.160/2015, Civil Disputes Act (Zakon ¢. 160/2015 Z.z. Civilny sporovy
poriadok), 21 May 2015, effective of 1 July 2016.

407 Article 315, Section 2, of the new Act No.160/2015 Civil Disputes Act (Zakon ¢. 160/2015 Z.z. Civilny
sporovy poriadok), 21 May 2015, effective of 1 July 2016 stipulates that the procedural provisions
contained in the Anti-discrimination Act (e.g. on the burden of proof) take precedence over the Civil
Disputes Act.

4098 Decision is available in Slovak at: http://merit.slv.cz/3Cdo171/2008.

409 The reversed burden of proof in cases of discrimination has been incorporated in the Labour Code since
2001 for cases brought to the courts by individuals in employment relations. Currently, the shift of the
burden of proof for civil procedures is contained in the Anti-discrimination Act.

410 Available in Slovak at: http://merit.slv.cz/IV.US16/2009.
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The Constitutional Court, in finding No. III. US 90/2015, from 1 December 2015,4!!
emphasised that, ‘anti-discrimination disputes are demanding for the taking of evidence,
in particular at the stage of the evaluation of evidence’. It also pointed to the ‘specific
distribution of the burden of proof where the claimant is supposed to communicate to the
court the facts which give rise to a reasonable assumption (i.e. not an unquestionable
settlement) that a violation of the principle of equal treatment occurred’.

From the quoted judgments it is obvious that, when courts apply the concept of the shift
of the burden of proof, they apply it in accordance with the directives and with the case
law of the European Court of Justice. The above-mentioned amendment of the provisions
of Article 11, Section 2, of the Anti-discrimination Act has also contributed to the
improvement of the situation.*!2

In comparison with the directives, according to the Anti-discrimination Act the shift of the
burden of proof is applied in relation to all forms of discrimination, i.e. not only in relation
to direct or indirect discrimination. The scope of applicability of the shift of the burden of
proof is therefore wider.

On the other hand, the shift in the burden of proof does not explicitly apply to judicial
proceedings in which administrative bodies’ decisions relating to discrimination are
reviewed, nor in proceedings of inspectorates such as labour inspection, school inspection
or inspection in the field of the provision of goods and services, which makes identification
of cases of discrimination in these fields very inefficient.

Based on its analysis, as well as its own legal experience in the courts, Poradria states that
the courts remain insufficiently informed about anti-discrimination legislation and its
proper application in practice. Specifically, the application of the reversed burden of proof
continues to fall short of legal consistency.4!3

11.6 Remedies and sanctions
11.6.1 Types of remedies and sanctions
Disputes concerning the violation of the principle of equal treatment, including gender

discrimination, are specifically covered by the Anti-discrimination Act** (as a special
regulation) and by the Civil Disputes Act*'> (as a general regulation on civil proceedings).

411 Available in Slovak at: http://merit.slv.cz/I11.US90/2015.

412 Magurova, Z. (2014) ‘Uplatriovanie preneseného dékazného bremena v pripadoch diskriminacie’
(Application of the shift of the burden of proof in discrimination cases). In: Zbornik z medzinarodnej
vedeckej konferencie Bratislavské pravnické forum 2013, Bratislava, Pravnicka fakulta Univerzity
Komenského, pp. 331-339, available in Slovak at:
https://www.flaw.uniba.sk/fileadmin/praf/Veda/Konferencie a podujatia/Session of Civil Law.pdf.

413 Written comments concerning Slovakia to the Committee on the Elimination of Discrimination against
Women (CEDAW) for the consideration at its 62th session in November 2015, available in English at:
http://www.poradna-prava.sk/en/documents/written-comments-for-the-un-committee-on-the-elimination-
of-discrimination-against-women/ and http://www.poradna-prava.sk/sk/dokumenty/diskriminacia-na-
slovensku-hladanie-barier-v-pristupe-k-ucinnej-pravnej-ochrane-pred-diskriminaciou/, available in Slovak
with a summary in English.

414 Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination and
on Amendments of Certain Acts (Anti-discrimination Act) (Zakon ¢. 365/2004 Z.z. o rovhakom
zaobchadzani v niektorych oblastiach a o ochrane pred diskrimindciou a o0 zmene a doplneni niektorych
zakonov (antidiskriminacny zakon), 20 May 2004, effective of 1 July 2004. Available in English at:
https://www.legislationline.org/download/id/7061/file/Slovakia Antidiscrimination Act 2004 am?2014 en.p
df.

415 Act No.160/2015 Civil Disputes Act (Zakon ¢. 160/2015 Z.z. Civilny sporovy poriadok), 21 May 2015,
effective of 1 July 2016, which replaced previous Act N0.99/1963 Coll. on Civil Procedure Code on 1 July
2016.
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According to Article 9, Section 2, of the Anti-discrimination Act, everyone who considers
their rights have been violated because the principle of equal treatment has not been
applied to them may pursue their claims by judicial process.

According to Section 9 of the Labour Code,*® employees and employers who sustain
damage due to breach of obligations arising from labour-law relations may exercise their
rights in court.

The Civil Disputes Act introduced new provisions on disputes with protection of the weaker
party, which are classified in three categories: consumer disputes (Articles 301-306), anti-
discrimination disputes (Articles 307-315) and individual labour-law disputes (Articles 316-
323).

An anti-discrimination dispute is a dispute that concerns violation of the principle of equal
treatment according to the Anti-discrimination Act. In proceedings on anti-discrimination
disputes the principle of the reversed burden of proof, as it results from the Anti-
discrimination Act, is applied, so the procedural provisions contained in the Anti-
discrimination Act take precedence over the Civil Disputes Act (Article 315, Section 2).

An individual labour-law dispute is a dispute between the employee and the employer
resulting from labour-law and other similar employment relationships. In order to solve
cases of competition of claims according to labour-law and anti-discrimination regulations,
a special interpretation rule is included: if discrimination occurs in relation to employment,
such a dispute shall be regarded as a labour-law dispute (Article 316, Section 2).

The parties in both types of disputes are the claimant and the defendant. The special
instruction obligation of the court is more strictly regulated for anti-discrimination and
individual labour-law disputes, but only in relation to the claimant, i.e. the party or
employee discriminated against as the weaker party.

When fulfilling its special instruction obligation, the court must instruct the claimant on
the possibility of representation, i.e. not only on their right to representation through a
lawyer or physical person or to request the Centre of Legal Aid for the appointment of a
legal representative, but also on the right to representation through a legal person in
accordance with the Anti-discrimination Act (for an anti-discrimination dispute) or through
a trade union organisation (for an individual labour-law dispute), as well as on evidence
that must be submitted to prove the alleged claim and on other possibilities required for
the effective exercise or defence of the claimant’s rights.

In both types of proceedings a fundamental departure from the general regulation of
procedural evidence occurs through the application of the interrogation principle that is
typical of non-judicial proceedings. However, the interrogation principle only applies in
relation to the claimant as the weaker party. It involves the possibility of the court taking
the evidence initiative. The court need not limit itself to the activities of the claimant in
proposing evidence, but can help them in the collection of evidence by procuring and
producing means of proof that the claimant has not put forward.

Another advantage of the claimant as the weaker party in both types of disputes concerns
the date until which they may submit operative facts justifying their alleged claim and
propose new means of proof. The law allows them to do so until the decision on the merits
of the case is issued.

According to the Explanatory report to the Civil Disputes Act, the new legal regulation of
anti-discrimination disputes is aimed at protecting a person who has been discriminated

416 Act No. 311/2001 Coll. Labour Code (Zakon ¢&. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-

Coll.pdf.
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against who, as the weaker party in the dispute, is often unable to efficiently and
effectively defend themselves.

The Anti-discrimination Act refers to three specific types of actions:

- first — writ of ‘quare impedit’: the purpose is to ensure that the person who has
behaved in a discriminatory fashion will refrain from the unlawful infringement (for
example, stop the harassment or discrimination);

- second - action for restitution: the purpose is to rectify the unlawful situation and to
eliminate the wrongful consequence of the unlawful conduct and also cover material
damage (for example, to pay the difference in salary when the amount paid was
inadequate amount due to unequal treatment); and

- third — action for satisfaction: the purpose is to provide adequate satisfaction (for
example an apology). This is compensation of so-called immaterial damage, i.e.
prejudice to the dignity and integrity of the person of the individual as a human
being. Satisfaction should not serve as the reparation of material damage suffered
by the damaged party, but as compensation for immaterial damage, i.e.
compensation that is justified with regard to the character of the discriminatory
interference.

If failure to observe the principle of equal treatment results in a substantial reduction of
the dignity, social respect or social position of the victim and adequate satisfaction proves
to be insufficient, the victim may also claim monetary non-pecuniary damages (the
amount will be set by the court with regard to the extent of non-pecuniary damage and
taking account of the circumstances in which it occurred).

Article 13 of the Labour Code,*'” which was amended by the Anti-discrimination Act, also
stipulates in Section 5 the right of an employee to submit a complaint to their employer
against the infringement of the principle of equal treatment. The employer is obliged to
respond to such a complaint without undue delay, examine it, abstain from such conduct
in the future and eliminate the consequences thereof.

However, the effect of such a remedy is questionable and it is not used in practice.
According to Article 13, Section 6, of Labour Code, any employee who considers that their
legally protected rights or interests are affected by the non-appliance of principles of equal
treatment may go before a civil court and seek legal protection as provided under the
separate Anti-discrimination Act.

According to Article 308 of the Civil Disputes Act, a party may be represented in the anti-
discrimination dispute by a person authorised for representation according to the Anti-
discrimination Act.

According to Article 10 of the Anti-discrimination Act, victims of discrimination may be
supported and also represented in court by the Slovak National Centre for Human Rights
(the Centre), which is the equality body, or by an organisation which has protection against
discrimination as its aim.*18

According to Article 317 of the Civil Disputes Act, an employee may be represented in
individual labour-law disputes by a trade union.

417 Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001Z.z. Zakonnik prace), 2 July 2001, effective of 1
April 2002. Available in English at: https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-311 2001-
Coll.pdf.

418 There are only a few NGOs in Slovakia which provide legal assistance to victims of discrimination. One of
them is the Centre for Civil and Human Rights (Poradria), which mainly deals with cases of discrimination
against Roma. Another is Citizen, Democracy and Accountability (OaDZ), which focuses on gender-related
discrimination.
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The Civil Disputes Act (Article 429, Section 2) introduced the possibility for trade unions,
NGOs whose activities involve protection against discrimination and the Centre also to
represent claimants when applying to the Supreme Court with an extraordinary appeal in
disputes with a weaker party. (According to previous legislation, legal representation by
these entities was only possible before the courts of first and second instance.)

NGOs and the Centre cannot represent victims at the Constitutional Court.*® The Anti-
discrimination Act explicitly states in Article 9, Section 5, that everyone is also entitled to
the protection of their rights out of court through mediation.

The process of mediation is regulated by the special Act on Mediation,4?° which does not
specify anti-discrimination mediation. According to Article 15, Section 1, the mediation
agreement is binding for both parties in the mediation. According to Article 15, Section 2,
if the mediation agreement is written in form in notary minutes and approved by the court,
it is also legally enforceable.

According to Article 19, Section 1a of the Act on Labour Inspection,*?! which regulates
administrative offences, the labour inspectorate is authorised to impose penalties on
employers for violations of their obligations concerning pay conditions up to the amount
of EUR 100 000 and to impose penalties on managers and statutory bodies who, through
their own fault, violated the obligations concerning pay conditions, up to the amount of
four times their average monthly salary.

11.6.2 Effectiveness, proportionality and dissuasiveness

Although there is a lack of discrimination cases on the ground of gender, from the available
judgments it is clear that courts require victims to prove considerable impairment of their
dignity, social status or social achievement in order for financial compensation for non-
pecuniary damage to be awarded. There is a high degree of unwillingness on the part of
the courts to award financial compensation for non-pecuniary damages; if compensation
is awarded, it is generally symbolic. Such low compensations are not effective,
proportionate and dissuasive, so the court protection in proceedings in such cases is very
limited.

In many cases in which women are discriminated against, only a claim for adequate
compensation is possible. If the sanction in the form of redress is to be effective,
proportionate and dissuasive, the amount of money claimed needs to reflect this. The
claimant is supposed to pay 3 % of any sum claimed as non-pecuniary compensation (at
all stages of the proceedings). Many women who have been discriminated against are
therefore discouraged from submitting a complaint to court, as the high court fees often
constitute a real barrier to enforcing their right to equal treatment and enjoying protection
from discrimination.

11.7 Equality body

The Slovak National Centre for Human Rights (Centre) as an independent legal entity is a
specialised national institution that promotes the observance of the principle of equal

419 Article 34 Section 1 of Act No. 314/2018 Coll. on the Constitutional Court of the Slovak Republic and on the
Change and Amendments of Certain Acts Zakon ¢. 314/2018 Z.z. o Ustavnom sude Slovenskej republiky a
0 zmene a doplneni niektorych zakonov), 24 October 2018, effective of 15 November 2018.

420 Act No. 420/2004 Coll. on Mediation and on the Amendments to Certain Acts (Zakon ¢. 420/2004 Z.z. o
mediacii a o doplneni niektorych zakonov), 25 June 2004, effective of 1 September 2004.

421 Act No. 125/2006 Coll. on Labour Inspection and on Amendment of Act No. 82/2005 Coll. on Illegal Work
and Illegal Employment and on Amendments of Certain Acts (Zakon ¢. 125/2006 Z.z. o inSpekcii prace a o
zmene a doplneni zakona ¢. 82/2005 Z.z. o nelegdlnej praci a nelegdlnom zamestnavani a o zmene a
doplneni niektorych zédkonov), 2 February 2006, effective of 1 July 2006. Available in English at:
https://www.ip.gov.sk/wp-content/uploads/2017/11/Act-No.-125 2006-Coll..pdf.
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treatment and develops activities to combat discrimination. It was established in 1994422
and its tasks were extended in accordance with the Anti-discrimination Act in 2004, when
it started to fulfil the functions of an equality body. In the last years, the functioning of
the Centre has been criticised*?3® not only by human rights NGOs but also by the
Government Council for Human Rights, National Minorities and Gender Equality.4?4

The Centre covers all discrimination grounds and is currently unable to fully ensure the
real and effective fulfilment of functions in the areas of support and assurance of equal
treatment and protection of human rights. It does not have a special division for gender
equality with sufficient funding and gender equality experts.

The Centre provides legal advice and legal aid to victims of discrimination. A key
competence of the Centre is the authority to represent victims in proceedings relating to
the violation of the principle of equal treatment. The legal representation provided by the
Centre is free of charge; however, in case of defeat the client has to bear the costs of the
trial. The Centre is also contacted for consultation by individuals who are already being
represented in court by advocates in discrimination cases. In such cases, the Centre
provides its expert opinions, which can be submitted to the court as documentary evidence
(e.g. they are not defined as expert opinions under the rules of the Civil Disputes Act). In
general, due to the length of procedures and the associated costs (especially in case of
defeat), the Centre aims to settle cases out of court and tries to solve them through
mediation.

A significant number of cases in which the Centre has issued expert opinions or provided
legal assistance or legal representation before the courts relate to discrimination in
employment on the ground of ‘other status’ (mostly harassment against an employee by
their supervising manager) and it is a deficiency of the Centre that it has not sufficiently
addressed discrimination in Slovak society on the ground of gender.42>

422 Act No. Act No.308/1993 Coll. on the Establishment of the Slovak National Centre for Human Rights (Zakon
¢. 308/1993 Z.z. o zriadeni Slovenského narodného strediska pre ludské prava), 15 December 1993,
effective of 1 January 1994.

423 1n June 2011 the Analytical Report on the Activities of the Centre noted, among other deficiencies, that the
Centre did not have sufficient capacity in the area of equal treatment and only very few cases of
discrimination had been brought to the courts by the Centre, none of which had been successfully resolved.
The suggestion was to transform the Centre into an equality body and transfer its competences in the area
of human rights to the Public Defender of Rights (the Ombudsman). Due to the fall of the former
Government, the transformation of the Centre was postponed. See:
http://www.rokovania.sk/File.aspx/ViewDocumentHtml/Mater-Dokum-133077?prefixFile=m, in Slovak.

424 The Government Council for Human Rights, National Minorities and Gender Equality is a permanent
professional, advisory, coordinating and consultative body of the Government of the Slovak Republic,
among other activities responsible for promoting the principle of equal treatment and equality, including
gender equality. It consists of several specific committees. The Committee on Gender Equality is one of
them. It functions as an advisory body. https://www.radavladylp.gov.sk/, in Slovak.

425 According to the Annual report on the activities of the Slovak National Centre for Human Rights for the year
2020 (Rocna zaverelna sprava o ¢innosti Slovenského narodného strediska pre ludské prava za rok 2020),
of the 107 cases of discrimination objected by the clients in 2020, 15 were justified and the Center
continued to deal with them. Only two of these cases concerned discrimination on the ground of sex. p. 5.
Available in Slovak at: https://www.snslp.sk/wp-content/uploads/Rocna-zaverecna-2021.pdf.

According to the Annual report on the activities of the Slovak National Centre for Human Rights for the year
2019 (Rocna zaverelna sprava o cCinnosti Slovenského narodného strediska pre ludské prava za rok 2019),
in 2019, the Centre provided free legal aid in 109 cases of alleged discrimination In 57 cases, discrimination
concerned the area of employment, 43 complaints concerned direct discrimination, 25 complaints
concerned indirect discrimination, only 12 complaints concerned the ground of gender discrimination. In
2019 the Centre filed two legal actions concerning violations of the prohibition of direct discrimination. Both
cases addressed discrimination in the area of employment on the ground of other status. pp. 24-29.
Available in Slovak at: http://www.snslp.sk/wp-content/uploads/Sprava-o-LP-v-SR-za-rok-2019.pdf
According to the Annual report on the activities of the Slovak National Centre for Human Rights for the year
2018 (Rocna zaverecna sprava o Cinnosti Slovenského narodného strediska pre ludské prava za rok 2018),
in 2018, the Centre provided free legal aid in 90 cases of alleged discrimination. In 73 cases, discrimination
concerned the area of employment, 6 complaints concerned indirect discrimination, only 3 complaints
concerned the ground of gender discrimination. From the report it is not clear how many cases concerned
the ground of gender discrimination from reported three cases are in the form of indirect discrimination. In
2018, the Centre filed only one lawsuit concerning violations of the prohibition of discrimination. The Centre
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It is a shortcoming of the Centre that there are a very low number of surveys on gender
equality. The only focus regarding the rights of women has been the monitoring of sexual
harassment at the workplace during the years 2014-2018.4%6

However, during 2020, the Centre carried out quantitative and qualitative research on
flexible forms of work, the right to decent working conditions, job protection during
maternity and parental leave, the division of household and childcare, which the Centre
examined through a questionnaire. The data collection was carried out in cooperation with
the Agency specialised on data collection.

The Centre has submitted several alternative reports to the international human rights
bodies, with independent critical reactions to information provided by the Government in
its periodic reports such as, for example, ‘Input of the Slovak National Centre For Human
Rights to the Request of the UN Special Rapporteur on VAW’ in June 2020.4%7

The Centre is not competent to decide cases of discrimination or to impose fines or
sanctions. A statutory obligation of the Centre is also to prepare expert opinions and
recommendations on compliance with the principle of equal treatment. These opinions and
recommendations are not binding for parties or private and public bodies.

According to the European Commission’s Staff Working Document 2020 Rule of Law
Report, Country Chapter on the rule of law situation in Slovakia, funding for the Slovak
National Centre of Human Rights is at the lower end on a comparative European scale and
a lack of competence to issue legally binding decisions or to impose sanctions raises
guestions concerning its overall effectiveness.*?8

There are not enough resource materials and information to make it possible to draw a
comprehensive picture about the work of the Centre. The only available sources of
information are basically the reports issued by the Centre about its own activities. The
Reports on the observance of human rights in the Slovak Republic*?® and Annual Reports
on Activities of the Slovak National Centre for Human Rights*3° from recent years are very
general, without any analyses of the court decisions.

The Centre remained without an executive director from 8 December 2019, when the
mandate of the executive director of the Centre expired, to 25 September 2020, when the
new director of the Centre was elected after several unsuccessful votes. During this time
one of the employees was entrusted with the management of the Centre. This coincided
with the emergence of the COVID-19 pandemic in Slovakia, and the activities of the Centre
were reduced. The Centre was less visible in comparison with the Office of the Public
Defender of Rights (Ombudswoman).

did not provide any detailed analysis of the above-mentioned case. p. 21-23. Available in Slovak at:
http://www.snslp.sk/wp-content/uploads/Rocna-zaverecna-sprava-o0-cinosti-SNSLP-za-rok-2018.pdf.
According to the Annual report on the activities of the Slovak National Centre for Human Rights for the year
2017 (Rocna zaverecna sprava o Cinnosti Slovenského narodného strediska pre ludské prava za rok 2017),
in 2017, the Centre filed two legal actions concerning violations of the prohibition of discrimination. Both
cases addressed discrimination in the area of employment on the ground of other status, pp. 14-15.
Available in Slovak at: http://www.snslp.sk/wp-content/uploads/Rocna-zaverecna-sprava-o-cinnosti-
Strediska-za-rok-2017.pdf, Infographic summary is available in English at: https://equineteurope.org/wp-
content/uploads/2018/05/activities 2017 slovakia infographics.pdf.

426 Available in Slovak at: http://snslp.sk/nasa-cinnost/vyskumna-cinnost/publikovane-vystupy-vyskumnej-
cinnosti/.

427 Available in English at:
https://www.ohchr.org/Documents/Issues/Women/SR/Femicide/2020/NHRIs/slovak-national-centre-for-
human-rights.pdf.

428 https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52020SC0324&from=EN, p. 13.

429 GSlovak National Centre for Human Rights, reports on the observance of human rights, available in English
at: https://www.snslp.sk/en/report-on-the-observance-of-human-rights/.

430 Annual reports on the activities of the Slovak National Centre for Human Rights, available in Slovak at:
http://www.snslp.sk/o-nas/o-stredisku/.
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The newly elected executive director and sociologist, Silvia Porubénova,*3! started to be
more visible in media.*3? The Centre is in the process of modernising its website (currently
under construction). The ambition of the new director is to increase the visibility, credibility
and efficiency of the Centre.

The national expert, like many women’s NGOs, expects that the Centre will pay more
attention to gender equality in comprehensive surveys, analyses, observances, in its
reports, strategic litigation and in handling cases of discrimination.

11.8 Social partners

The social partners still pay little attention to equal opportunities and do not play any real
role in promoting gender equality. Trade unions primarily try to negotiate the highest
possible increase in wages and the greatest degree of job security for employees. Equal
opportunities issues included in collective agreements have mostly concerned the working
conditions of pregnant women and employees caring for young children.

11.9 Other relevant bodies

There are no other relevant agencies or bodies that are engaged in the enforcement of
gender equality law through strategic litigation. There are only a few NGOs in Slovakia
which provide legal assistance to victims of discrimination. One of them is the Centre for
Civil and Human Rights (Poradria) which mainly deals with cases of discrimination against
Roma (https://www.poradna-prava.sk/en/). Another is Citizen, Democracy and
Accountability (0OabD2z), which focuses on gender-related discrimination
(http://odz.sk/en/).

11.10 Evaluation of implementation

The present legislation in the area of equal opportunities is largely compatible with the EU
gender equality legislation. No specific law on gender equality exists in Slovakia, but the
individual provisions of the EC directives have been incorporated, particularly in the Anti-
discrimination Act.

11.11 Remaining issues

After the elections,*33 a new Minister of Labour, Social Affairs and Family from conservative
party We are Family was appointed.4** The term of gender equality was stopped to be
used on the Ministry and was replaced by the term equality between men and women.
Former Department for Gender Equality and Equality of Opportunities was renamed to
Department for Equality of Men and Women and Equality of Opportunities and former
director - gender expert was replaced by new director - former lawyer of Conference of
Bishops.#3>

The Minister of Labour, Social Affairs and Family decided not to award grants to feminist
organisations dealing with the issues such as violence against women, sexual and

431 Until July 2020, she was director of the Institute for Work and Family Research at the Ministry of Labour,
Social Affairs and Family. She is significantly involved in initiatives aimed at increasing the social and
political participation of women and marginalised groups. She is the author, co-author and editor of many
books in the field of human rights. She is well known for raising awareness of socially sensitive topics such
as abortion, migration and the rights of LGBTIQ+ communities. Available at: http://snslp.sk/o-
nas/vykonna-riaditelka/ in Slovak.

432 Available in Slovak at: http://snslp.sk/vysledky-2/tlacove-spravy/.

433 0On 29 February 2020, the conservative political party Ordinary People and Independent Personalities
(OLANO) won the regular elections and formed a new four-party coalition government with conservative
party We are Family (Sme rodina), liberal party Freedom and Solidarity (Sloboda a solidarita) and centrist
party For People (Za ludi). The new government, was appointed by the President on 21 March 2021.

434 Before the elections, as a former PM he voted against ratification of Istanbul convention.

435 She also supported rejection of the ratification of Istanbul convention.
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reproductive rights and LGBTI rights, despite the fact that the expert evaluating the
applications for funding awarded the respective organisations with the highest number of
points. Instead of that, the Minister awarded funds to conservative (pro-life) organisations
closely connected to the new management introduced at the Ministry.436

436 Conservative NGOs received gender equality subsidies despite experts' recommendations. Available in
English at: https://spectator.sme.sk/c/22577137/conservative-ngos-received-gender-equality-despite-
experts-recommendations.html?utm source=newsletter&utm medium=email&utm campaign=slovakspect

atordaily.
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12 Overall assessment

The Anti-discrimination Act can be regarded as a progressive and comprehensive piece of
legislation, which in many provisions goes beyond the requirements of the directives. It
regulates the duty to observe the principle of equal treatment on a relatively complex list
of grounds, including sex and gender in the fields of employment and occupation, social
security including social advantages, healthcare, provision of goods and services including
housing, and education. It not only provides for the prohibition of discrimination, but also
for the proactive obligation to take measures for protection against discrimination and the
instruction to discriminate as one of the forms of discrimination.

However, the following specific problems with implementation and practical application of
anti-discrimination legislation were mentioned in this report:

the judicial interpretation of indirect sex discrimination is not in compliance with
interpretation given by the CJEU case law;

definition of equal pay does not comply with the definition of Article 157(2) TFEU;
high gender pay gap not effectively tackled and pay transparency measures not
implemented;

the main barriers to maternal employment are the lack of quality and affordable
childcare facilities, low availability of flexible work arrangements and relatively long
parental leave without involvement of fathers;

regulation of paternity leave is still missing;

- lack of case law;

- lack of data and statistics concerning discrimination cases and concerning forms and
grounds of discrimination;

- barriers to access to the courts and to justice in general;
extreme length of the judicial proceedings;
unwillingness of the courts to award financial compensation for nonpecuniary
damages - if compensation is awarded, it is generally symbolic;
insufficient knowledge of anti-discrimination legislation by legal professionals and by
decision-makers in general, discriminatory attitudes and lack of training;

- absence of adequate application of actio popularis by the courts, requiring the
necessity only for individuals to submit claims;

- the concept of the shift in the burden of proof only applies to judicial proceedings,
not to administrative proceedings carried out by labour inspectorates;

- lack of qualified and accessible legal assistance in the field of anti-discrimination;

- NGOs and the Slovak National Centre for Human Rights (Equality body) can
represent persons affected by discrimination in civil proceedings, but cannot
represent them before the Constitutional Court;

- insufficient budget allocation for the work of the relevant institutions working in the
area of gender equality, such as the Slovak National Centre for Human Rights;

- lack of resources invested by the Government into non-discrimination, lack of
systemic support of NGOs by the Government

- the Slovak National Centre for Human Rights is currently unable to fully ensure the
real and effective fulfilment of functions in the areas of support and assurance of
equal treatment on the ground of gender, it does not have a special division for
gender equality;

- insufficient funding of the Slovak National Centre for Human Rights;

- the reports on the observance of human rights in the Slovak Republic and the annual
reports on the activities of the Slovak National Centre for Human Rights from recent
years are very general without any analysis of the decisions of the courts;

- insufficiencies in the education system in relation to human rights and non-
discrimination.
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In addition, in the report, other shortcomings are mentioned:

- insufficient protection of victims of gender-based violence and crimes motivated by
their gender identity or expression by the Act No. 274/2017 Coll. on Victims of
Criminal Offences (Victims’ Act);

- Act No. 383/2013 Coll. on Childbirth Allowance and on Allowance for Further Children
Born Concurrently clearly appears to be discriminatory towards Roma women;

- refusal to ratify the Istanbul Convention and blocking the EU’s accession to the
Convention;

- insufficient funding of services for women experiencing violence and their children;

- insufficient funding of feminist NGOs dealing with the issues of gender equality,
gender-based violence, sexual and reproductive health services and LGBTI rights;

- absence of sexual education.
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EU publications

You can download or order free and priced EU publications from:
https://publications.europa.eu/en/publications. Multiple copies of free publications may
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EU law and related documents

For access to legal information from the EU, including all EU law since 1951 in all the
official language versions, go to EUR-Lex at: http://eur- lex.europa.eu.

Open data from the EU

The EU Open Data Portal (http://data.europa.eu/euodp/en) provides access to datasets
from the EU. Data can be downloaded and reused for free, for both commercial and non-
commercial purposes.
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