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EXECUTIVE SUMMARY
1. Introduction

In the 1960s and 1970s, the Danish Parliament debated whether legislation on
discrimination in the labour market due to race, religion and other grounds should be
enacted. The social partners, i.e. employers’ organisations and employees’ organisations
in the labour market rejected the proposal, arguing that Denmark had a tradition of
collective agreements rather than legislation in the labour market. As no such collective
agreements on anti-discrimination were concluded, victims of discrimination on grounds of
race, ethnicity, sexual orientation and religion were not protected until 1996, when anti-
discrimination legislation was finally enacted. A prohibition of discrimination based on age
and disability was adopted in 2004.

Up until the 1960s and 1970s the Danish population was relatively homogeneous, and the
majority were members of the Evangelical Lutheran Church by conviction, tradition and/or
culture. With new groups of migrant workers and the arrival of different groups of refugees,
this picture has changed. During the last 50 years, Denmark has become a much more
multicultural and multi-ethnic country.

The domestic debate on whether and to what extent international human rights obligations
should be followed can be quite fierce. Many politicians are sceptical about the limitations
that international obligations impose on their legislative power.

In particular, there has been a growing emphasis on encouraging immigrants and
descendants from third countries to explicitly sign up to ‘basic Danish values’. In Denmark,
the requirement to adapt and assimilate as understood by officials and the general public
is stronger than in some of its neighbouring countries.

In general, the various anti-discrimination acts do not apply to the Faroe Islands and
Greenland.

2. Main legislation

Anti-discrimination legislation in Denmark does not consist of one single piece of
legislation. It is rather a combination of many acts, which have been introduced or
amended when public debate or when international and EU obligations have focused on a
specific field of application or a specific vulnerable group. Hence, protection against
discrimination is ensured by a web of civil and criminal legislation, ranging from the
Constitution to specific acts covering areas outside and inside the labour market, making
it a challenge to explain and for the public to understand.

The Danish Constitution provides that no Danish subject shall be deprived of his or her
liberty because of his or her political or religious convictions or because of his or her
descent. Moreover, no person shall be denied the right to full enjoyment of civil and political
rights by reason of their creed or descent, nor shall they for such reasons evade any
common civil duty. Furthermore, the Constitution provides that no one shall be liable to
make personal contributions to any denomination other than the one to which he adheres.
Finally, the Constitution provides that citizens shall be entitled to form congregations for
the worship of God in a manner consistent with their convictions, provided that nothing at
variance with good morals or public order shall be taught or done.

The Act on the Prohibition of Discrimination due to Race etc. makes it a criminal offence to
refuse, in connection with a commercial or non-profit business, to serve or allow entrance



to a person on the basis of race, colour, national or ethnic origin, religious belief or sexual
orientation.!?

The Act on Ethnic Equal Treatment aims to ensure protection against discrimination based
on race or ethnic origin and to implement the non-employment aspects of the EU Racial
Equality Directive.? The Act on Ethnic Equal Treatment includes a prohibition of
discrimination on the grounds of racial and ethnic origin as regards access to social
protection, including social security and healthcare, social benefits, education, access to
and supply of goods and services, including housing, and membership of and access to
services from organisations whose members carry on a particular profession. The Act also
includes a prohibition of harassment on the grounds of race and ethnic origin.

The Act on the Prohibition of Discrimination in the Labour Market etc. prohibits direct and
indirect discrimination in the labour market based on race, skin colour, religion or faith,
political conviction, sexual orientation, age, disability and national, social or ethnic origin.3
The Act prohibits discrimination in connection with recruitment, dismissal, transfer and
promotion as well as discrimination with regard to pay and working conditions and also
provides protection against harassment. Similarly, employers are not allowed to
discriminate among employees as regards access to vocational education and training,
continuing training and retraining. The same prohibition applies to people providing
guidance and training as well as to those involved in work placement activities and in
making rules and decisions about the right to perform professional activities and about
membership of workers’ and employers’ organisations.

The Act on the Prohibition of Discrimination due to Disability is a civil law, which prohibits
direct and indirect discrimination on the ground of disability.* The Act applies to all public
and private activities in all areas of society except for areas covered by the Act on the
Prohibition of Discrimination in the Labour Market etc. The Act was adopted on 8 June 2018
and entered into force on 1 July 2018. In December 2020, the Act was amended to include
a legal duty to provide reasonable accommodation for young people and children with
disabilities in public and private day-care institutions and schools.> The new provision in
Section 9(a) entered into force on 1 January 2021.

The discrimination grounds of age, sexual orientation and religion or belief do not currently
enjoy protection outside the labour market in Danish civil law. Criminal law covers direct
differential treatment with regard to access to public places and services on the grounds
of race, colour, national or ethnic origin, religious belief or sexual orientation outside the
labour market, but not age or disability. Moreover, criminal law does not cover indirect
discrimination, harassment or victimisation.

Denmark has signed and ratified all major human rights conventions except the UN
Convention on Migrant Workers and Protocol 12 to the European Convention on Human
Rights (ECHR). Denmark has signed but not yet ratified the COE Revised European Social
Charter.®

Act on the Prohibition of Discrimination due to Race etc. (Lov om forbud mod forskelsbehandling p8 grund af

race etc.), Consolidated Act No. 626 of 29 September 1987 with later amendments.

2 Act on Ethnic Equal Treatment (Lov om etnisk ligebehandling), Consolidated Act No. 438 of 16 May 2012
with later amendments.

3 Act on the Prohibition of Discrimination in the Labour Market etc. (Lov om forbud mod forskelsbehandling p8
arbejdsmarkedet m.v.), Consolidated Act No. 1001 of 24 August 2017.

4 Act on the Prohibition of Discrimination due to Disability (Lov om forbud mod forskelsbehandling p& grund af
handicap), Act No. 688 of 8 June 2018 with later amendments.

5 Act No. 2218 of 29 December 2020.

6 Denmark has not accepted the collective complaints protocol to the European Social Charter.



3. Main principles and definitions

Direct discrimination is defined as a situation where one person is treated less favourably
than another is, has been or would be treated in a comparable situation on grounds of
racial or ethnic origin.”

Indirect discrimination is deemed to occur where an apparently neutral provision, criterion
or practice would put persons of a particular racial or ethnic origin, for example, at a
disadvantage compared to other persons, unless that provision, criterion or practice is
objectively justified by a legitimate aim and the means of achieving that aim are
appropriate and necessary.8

Harassment, instruction to discriminate and victimisation are also prohibited.®
Two main exceptions to the prohibition of discrimination apply in the labour market:1°

1. Employers whose establishments have the aim of promoting a certain political or
religious ethos are exempted from the Act’s prohibition of discrimination in situations
where a certain political or religious requirement is of importance to the particular
job in question.

2. If it is of crucial significance that a person has a particular race, political opinion,
sexual orientation or national, social or ethnic origin, has a particular skin colour, age
or disability or is of a certain religion or belief and if the requirement for such a
characteristic is reasonable in relation to the concrete work in question, the employer
can apply for a dispensation from the relevant Government minister. After having
obtained a statement from the Minister of Labour, the minister may issue a concrete
exemption from the prohibition of differential treatment.

Regarding reasonable accommodation for people with disabilities, employers are obliged
to adapt the workplace in order to accommodate persons with disabilities, unless this will
place a disproportionate burden on the employer.!!* The Danish Supreme Court has stated
that if an employee needs reduced working hours because of a disability, the employer
must show a willingness to look into possible accommodations like flexible jobs, part-time
jobs, etc. If the employer refuses such accommodations, the courts might conclude that
the obligation to provide reasonable accommodation has been violated.!? Outside the
labour market, the Act on the Prohibition of Discrimination due to Disability establishes an
obligation to provide reasonable accommodation within public and private day-care
institutions and schools.

The Danish acts on discrimination distinguish between natural persons and legal persons,
and state that only natural persons are protected against direct or indirect discrimination.

Discrimination based on association with an individual is explicitly covered by the Act on
Ethnic Equal Treatment and the new Act on the Prohibition of Discrimination due to
Disability. Discrimination based on association is not mentioned in the wording of the Act
on the Prohibition of Discrimination in the Labour Market etc., but it is covered in case law.

7 See Section 1(2) of the Act on the Prohibition of Discrimination in the Labour Market, Section 3(2) of the Act
on Ethnic Equal Treatment and Section 5(2) of the Act on the Prohibition of Discrimination due to Disability.

8 See Section 1(3) of the Act on the Prohibition of Discrimination in the Labour Market etc., Section 3(3) of
the Act on Ethnic Equal Treatment and Section 5(3) of the Act on the Prohibition of Discrimination due to
Disability.

° See Sections 1(4), 1(5) and 7(2) of the Act on the Prohibition of Discrimination in the Labour Market etc.;
Sections 3(4), 3(5) and 8 of the Act on Ethnic Equal Treatment; and Sections 5(4), 5(5) and 9 of the Act on
the Prohibition of Discrimination due to Disability.

10 See Section 6 of the Act on the Prohibition of Discrimination in the Labour Market etc.

11 See Section 2(a) of the Act on the Prohibition of Discrimination in the Labour Market etc.

12 Supreme Court judgment of 22 November 2017, Case No. 305/2016.



Discrimination based on a perception or assumption of a person’s characteristics is not
directly prohibited in Danish law.

Multiple discrimination is not directly covered by legislation. In cases of multiple
discrimination, the different discrimination grounds are dealt with individually. In recent
cases, discrimination on more than one ground has involved higher amounts of financial
compensation.

4. Material scope

In the public and private labour market, discrimination is prohibited on the grounds of race,
colour of skin, religion or faith, political conviction, sexual orientation, age, disability and
national, social or ethnic origin according to the Act on the Prohibition of Discrimination in
the Labour Market etc. In civil law covering areas outside the labour market, discrimination
on the grounds of race and ethnic origin as well as disability is prohibited according to the
Act on Ethnic Equal Treatment and the Act on the Prohibition of Discrimination due to
Disability.

5. Enforcing the law

If the alleged case of discrimination is a criminal matter, the victim should report it to the
police.

If the case is a civil matter, the victim can choose to go to:

1) Board of Equal Treatment;

2) civil courts;

3) trade union if it is a case within the labour market;

4) a citizens advice service, which exists in some municipalities (advice/assistance);
5) the Danish Institute for Human Rights (advice/assistance);

6) NGOs (advice/assistance).

Most victims of alleged discrimination file complaints with the Board of Equal Treatment.!3
The Board of Equal Treatment covers all protected grounds, (gender, race, skin colour,
religion or belief, political opinion, sexual orientation, age, disability or national, social or
ethnic origin). The Board of Equal Treatment is competent to hear individual complaints
related to discrimination in the labour market based on gender, race, skin colour, religion
or belief, political opinion, sexual orientation, age, disability or national, social or ethnic
origin. Outside the area of employment, the Board deals with complaints related to
discrimination based on disability, race, ethnic origin or gender. Victims of discrimination
can be awarded compensation for non-pecuniary damages directly by the Board. The Board
is entitled to take the case to court if the discriminating party is not willing to pay.

A. Non-governmental organisations

Trade unions and other membership organisations can represent their members in civil
court cases dealing with pay and employment conditions. No particular legislation exists
regarding the possibility of NGOs representing victims of discrimination in civil court
proceedings. In comparison with trade unions on questions of pay and employment
conditions, NGOs do not have the same general legal standing before domestic courts of
law in relation to cases of discrimination. Only certified lawyers who have obtained a
mandate from the individual victim of discrimination can litigate a case for the civil courts.
This means that the NGO can help to examine the case but when it comes to representing

13 Act on the Board of Equal Treatment (Bekendtggrelse af lov om Ligebehandlingsnaevnet), Consolidated Act
No. 1230 of 2 October 2016 with later amendments.



and promoting the case before the civil courts, the individual victim of discrimination must
get legal representation from a certified lawyer.

B. Shared burden of proof

The Act on Ethnic Equal Treatment, the Act on the Prohibition of Discrimination in the
Labour Market etc. and the Act on the Prohibition of Discrimination due to Disability include
provisions on the shared burden of proof, ensuring that the principle of equal treatment is
applied effectively. The shared burden of proof implies that when there is a prima facie
case of discrimination, the burden of proof shifts back to the respondent.

C. Level of sanctions and monitoring the number of complaints

Statistics on the number of complaints made to the Board of Equal Treatment can be found
in the Board’s annual report.

The level of compensation for discrimination in the labour market seems effective,
proportionate and dissuasive. Outside the labour market, sanctions are so mild that it could
be questioned whether they are sufficiently effective, proportionate and dissuasive.

D. Statistical evidence used in practice

Statistical evidence has been used in some cases on age and gender discrimination. In a
2015 ruling from the Supreme Court, the Court concluded that statistical information - if
authentic and sufficiently significant - can by itself establish an assumption of
discrimination because of age.#

6. Equality bodies
The Danish Institute for Human Rights - the national human rights institution of Denmark?!>

Legal basis

The Danish Institute for Human Rights (DIHR) has been designated as a body for the
promotion of equal treatment and effective protection against discrimination on grounds
of racial or ethnic origin as set out in Article 13 of the Racial Equality Directive since 2003.
The act establishing the DIHR clarified the role of the institute as a separate and
independent institution. The act also specifies the role of the DIHR with regard to the
promotion of equality and non-discrimination and specifies the mandate of the Institute
under the EU directives as a specialised equality body on race and ethnic origin as well as
on gender.

Mandate and competences

The DIHR has been given the authority to assist victims of discrimination, to conduct
surveys concerning discrimination and to publish reports and make recommendations on
discrimination. Also, the DIHR issues a yearly report to the Parliament on the human rights
situation in Denmark, which includes the situation of ethnic minorities and persons with
disabilities. Finally, the DIHR has the authority to bring complaints to the Board of Equal
Treatment in cases that are a matter of principle or of general public interest.

7. Key issues

A number of anti-foreigner legislative initiatives have been introduced since 2018. The
various initiatives continue to pose challenges to the protection against discrimination

14 Supreme Court judgment No. 28/2015 of 14 December 2015.
15 Consolidated Act No. 553 of 18 June 2012 with later amendments.



because of ethnic origin and/or religion. They deal with the following topics and are
elaborated upon in section 11.2:

- discrimination and access to healthcare

- legislation to abolish so-called ghettos and parallel societies by 2030;

- adoption of a burga ban in public spaces;

- handshake as a requirement for Danish citizenship;

- initiatives against homeless unregistered migrants causing serious issues of
discrimination because of ethnic origin.

As in previous years, there was a profound lack of recognition that discrimination takes
place in Danish society. The Government, the ministries and other public authorities did
not seem to prioritise efforts and initiatives for equality and non-discrimination.

There was a serious lack of statistics and general research on discrimination. The
monitoring of case law in Danish courts was severely hindered due to a lack of free public
access to case law.

There was no obligation and very limited access to the establishment of positive action
measures by employers. Legal barriers made it very difficult in practice for employers to
initiate genuine positive action measures.!®

Although there has been a general rise in the number of complaints to the Board since the
Board was established in 2009, the visibility of the Board among possible victims of
discrimination was still relatively low. This was especially the case for ethnic minority
groups and people with disabilities.

The DIHR served as a specialised equality body.!” However, the obligation set out by the
EU directive and Danish legislation to provide assistance to victims of discrimination did
not seem to be a priority. The low number of discrimination inquiries illustrated that, for
possible victims of discrimination, the DIHR either appeared invisible or there was no
general confidence that approaching it would help in concrete terms.

16 Section 4 of the Act on the Prohibition of Discrimination in the Labour Market etc.
17 Section 2(2) of the Act on the Institute for Human Rights - the National Human Rights Institution of
Denmark.

10



INTRODUCTION
The national legal system

The basic law of Denmark is the current Constitution, which was adopted by referendum
in 1953. This is the latest successor to the 1849 Constitution. The Constitution sets out the
essential rules governing the most important institutions of the state, the Government, the
Parliament and the judiciary, as well as the relationship between these institutions.

National legislative authority rests jointly with the Government and the Parliament.

The legal system is a continental system following primarily German traditions.
Fundamental legal principles are laid down by the Constitution in very general terms.
Constitutional rules are expounded in laws, while detailed regulation is provided by
administrative orders (delegated/secondary legislation). In contrast to the German legal
system, however, Denmark has no Constitutional Court. The Supreme Court has
traditionally been very reluctant to use its power to annul laws that may contradict the
Constitution.

The legal system is structured into legal fields (criminal law, civil law, labour law,
administrative law, etc.), and anti-discrimination laws are represented in all fields.

Public authorities are governed by a general principle of equality applicable under
administrative law. The general principle has the force of legislation (and not constitutional
law) and means that public authorities must treat equal matters with full equality before
the law.

The Danish private and public labour market has traditionally been based on the ‘Danish
model’, as it is known. This means a labour market that is largely regulated by collective
agreements between the labour market social partners. A specialised Labour Court exists
to resolve conflicts between the social partners regarding breaches of collective
agreements. Anti-discrimination is also to some degree covered by collective agreements,
for example the question of equal pay.

The Board of Equal Treatment was established on 1 January 2009 to deal with individual
complaints of discrimination.

The Danish Institute of Human Rights (DIHR) holds two EU mandates as a specialised
equality body on race or ethnic origin as well as on gender. In addition, the DIHR monitors
the Danish implementation of the UN Convention on Rights of Persons with Disabilities in
accordance with Article 33 of the Convention.

Denmark is a member of the Council of Europe and has acceded to the European
Convention on Human Rights and all of its protocols, apart from Protocol 12. The European
Convention on Human Rights is the only human rights convention currently incorporated
in Danish law.

With regard to unincorporated and ratified human rights conventions, it is generally
assumed that they constitute a relevant source of law, which may be invoked and must be
applied by national courts and administrative authorities.

List of main legislation transposing and implementing the directives

The Act on the Prohibition of Discrimination due to Race etc. (Lov om forbud mod
forskelsbehandling p8 grund af race m.v.) is a penal code. It covers the following grounds
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of discrimination: race, skin colour, national or ethnic origin, belief and sexual orientation. '8
The Act contains a prohibition of discrimination in the provision of goods or services, and
in access to public places or events. The Act was adopted on 9 June 1971 and entered into
force on 1 August 1971. The Act was amended in 1987 to include the discrimination ground
of sexual orientation.®

The Act on the Prohibition of Discrimination in the Labour Market etc. (Lov om forbud mod
forskelsbehandling p& arbejdsmarkedet m.v.) is a civil law.2° The Act covers the following
grounds of discrimination: race, skin colour, religion or belief, political opinion, sexual
orientation, age, disability or national, social or ethnic origin. The material scope of the Act
is the labour market not regulated by collective agreements that include protection against
discrimination. The Act was adopted on 24 May 1996 and entered into force on 1 July 1996.

The Act on Ethnic Equal Treatment (Lov om etnisk ligebehandling) is a civil law.?! It covers
race and ethnic origin only. The material scope of the Act is the following: access to social
protection, including social security and healthcare, social advantages, education, access
to and supply of goods and services, including housing, and membership of and access to
services from organisations whose members carry out a particular profession. The Act was
adopted on 28 May 2003 and entered into force on 1 July 2003.

The Act on the Prohibition of Discrimination due to Disability (Lov om forbud mod
forskelsbehandling p8 grund af handicap) is a civil law.22 It prohibits direct and indirect
discrimination on the ground of disability. The Act applies to all public and private activities
in all areas of society except for areas covered by the Act on the Prohibition of
Discrimination in the Labour Market etc. The Act was adopted on 8 June 2018 and entered
into force on 1 July 2018. The Danish Government aimed to provide the same protection
against discrimination due to disability outside the labour market as the existing protection
in the labour market.

The Act on The Board of Equal Treatment (Lov om ligebehandlingsnaevnet) is a civil law.?3
Within the labour market, the Board deals with complaints related to discrimination based
on gender, race, skin colour, religion or belief, political opinion, sexual orientation, age,
disability or national, social or ethnic origin. Outside the labour market, the Board deals
with complaints related to discrimination based on race, ethnic origin, gender and
disability. The Act was adopted on 27 May 2008 and entered into force on 1 January 2009.

The Act on the Institute for Human Rights - the National Human Rights Institution of
Denmark (Lov om Institut for Menneskerettigheder - Danmarks Nationale
Menneskerettighedsinstitution) is a civil law.?* The institute is an independent public body
appointed as the national human rights institution (NHRI) of Denmark and holds two EU
mandates as a specialised equality body on race or ethnic origin as well as on gender.?> In
addition, the institute monitors the Danish implementation of the UN Convention on Rights
of Persons with Disabilities in accordance with Article 33 of the Convention.2®

The various anti-discrimination acts listed above do not apply to the Faroe Islands and
Greenland.

18 Consolidated Act No. 626 of 29 September 1987 with later amendments.

1% Act No. 357 of 3 June 1987.

20 Consolidated Act No. 1001 of 24 August 2017.

2l Consolidated Act No. 438 of 16 May 2012 with later amendments.

22 Act No. 688 of 8 June 2018 with later amendments.

23 Consolidated Act no. 1230 of 2 October 2016.

24 Act No. 553 of 18 June 2012 with later amendments.

25 Section 2(2) of the Act No. 553 of 18 June 2012 with later amendments.

26 Decision B15 on the promotion, protection and monitoring of the implementation of the UN Convention on
Rights of Persons with Disabilities. Decision B15 was adopted by the Parliament on 17 December 2010.
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1 GENERAL LEGAL FRAMEWORK

Constitutional provisions on protection against discrimination and the promotion
of equality

The Constitution of Denmark does not contain a general provision prohibiting discrimination
or a general equality clause. The Constitution includes four articles dealing with non-
discrimination and these provisions do not apply to the material areas covered by the EU
directives. The Danish Constitution only covers one discrimination ground listed in the
directives, namely religion.

Section 71(1) of the Constitution provides that ‘No Danish subject shall, in any manner
whatsoever, be deprived of his liberty because of his political or religious convictions or
because of his descent.” As a point of departure, the Section only covers Danish citizens,
but the liberty of foreigners is to some extent protected by Section 70: *No person shall by
reason of his creed or descent be deprived of access to the full enjoyment of civic and
political rights, nor shall he escape compliance with any common civic duty for such
reasons.’

Section 68 of the Constitution provides that ‘No one shall be liable to make personal
contribution to any denomination other than the one to which he adheres.’

Section 67 of the Constitution provides that ‘Citizens shall be at liberty to form
congregations for the worship of God in a manner which is in accordance with their
convictions, provided that nothing contrary to good morals or public order shall be taught
or done.’

The constitutional anti-discrimination and equality provisions are directly applicable and
can be enforced against private individuals (as well as against the state).

13



2 THE DEFINITION OF DISCRIMINATION

2.1 Grounds of unlawful discrimination explicitly covered

The following grounds of discrimination are explicitly prohibited in the main legislation
transposing the two EU anti-discrimination directives: race, skin colour, religion, political
opinion, belief, sexual orientation, age, disability and national, social or ethnic origin.

2.1.1 Definition of the grounds of unlawful discrimination within the directives

In general, the grounds of discrimination are only vaguely defined and described in Danish
legislation.

a) Racial or ethnic origin

There is no definition of race in the Act on Ethnic Equal Treatment or in the Act on the
Prohibition of Discrimination in the Labour Market etc. implementing the Racial Equality
Directive.

The explanatory notes to the above two acts describe race in the following way: ‘The term
shall be understood in accordance with usual terminology, as specified in national and
international law, as well as case law from the Court of Justice of the European Union
(CJEU) in relation to the Directive. Race is understood as a general belonging to a group
of people being defined on the basis of physical criteria, including colour.’

Anti-discrimination criminal law on hate speech and access to public places was passed in
1971 in order to ratify the International Convention on the Elimination of all Forms of Racial
Discrimination (ICERD), and consequently the definition of ‘racial discrimination’ in Article
1 of the ICERD is particularly relevant.

On that basis, race must be understood in accordance with international human rights law
as a social construct rather than a biological concept.

Like race, ethnic origin is not defined in the laws implementing the Racial Equality Directive.
The explanatory notes to the Act on Ethnic Equal Treatment and the Act on the Prohibition
of Discrimination in the Labour Market etc. implementing the Racial Equality Directive
describe ethnic origin as follows: ‘The term is generally understood as the belonging to a
group of people, who are defined on the basis of shared history, traditions, culture or
cultural background, language, geographical origin, etc.’?”

The only legally recognised ethnic minority in Denmark is the German minority in Southern
Jutland.?®

There is limited Danish case law on the meaning of ethnic origin. However, a preliminary
ruling by the CJEU, requested by the Western High Court, illustrates that ethnic origin
cannot be determined on the basis of a single criterion.?® On the contrary, ethnic origin is
based on a nhumber of objective and subjective factors like common nationality, religious
faith, language, cultural and traditional origins and backgrounds. The question for the CJEU
was whether credit institutions were allowed to request different documentation from loan
applicants depending on whether they were born in an EU/EFTA country or not. The Court
determined that the birthplace of a person is only one of several factors determining the
ethnic origin of a person. The Court concluded that it was not direct or indirect

27 Ministry of the Interior, Committee on implementation in Danish law of Directive implementing the principle
of equal treatment between persons irrespective of racial or ethnic origin, Report No. 1455 (2002), p. 264.

28 Regulation No. 24 of 7 June 1955 on the general rights of the German minority (Bekendtggrelse nr. 24 af
7/6 1955 angdende det tyske mindretals almindelige rettigheder).

2% Judgment of 6 April 2017, Jyske Finans, C-668/15.
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discrimination because of ethnic origin to request additional identity information from a
person who was born outside the EU/EFTA. In 2018, based on the CJEU ruling in Jyske
Finans, the Board of Equal Treatment reopened a case from 2014.3° The case also dealt
with a car loan and whether it was legitimate to request additional documentation from a
Danish citizen and loan applicant who was born outside the EU/EFTA. Based on the CJEU
ruling, the Board repealed its previous decision and concluded that the request for
additional identification did not constitute either direct or indirect discrimination due to
ethnic origin.3!

b) Religion and belief

The term ‘religion’ is not defined in the laws implementing the Employment Equality
Directive. According to the guidelines for the Act on the Prohibition of Discrimination in the
Labour Market etc. religion is understood as formally approved or recognised religions.3? A
definition may thus be found indirectly through the Danish authorities’ practice of
approving religious communities. The Ministry of Church Affairs may approve a group of
adult citizens (over 18 years) belonging to a particular religion as a religious community
or congregation in accordance with the Marriage Act (/Egteskabsloven).33

A standing advisory committee on religious communities (Det R§dgivende Udvalg vedr.
Trossamfund) is appointed to assess whether the conditions for approval as a religious
community are fulfilled. The criteria for approval follow from the Act on Religious
Communities outside the Danish National Church (Lov om trossamfund udenfor
folkekirken).?* The committee is independent of the ministry and has expertise in religious
sociology, religious history, law and theology.

Since religion in the non-discrimination legislation is therefore understood as formally
approved or recognised religions, there is a theoretical link between the recognition as a
religious community and the possibility to avail oneself of the non-discrimination rules on
the ground of religion. In reality, however, because of the wider discrimination ground of
belief, the establishment of such a link is not required in practice.

‘Belief’ is not defined in the legislation but is generally assumed to protect a wider area
than religion.3> Thus, belief includes religions that are not formally recognised. In short,
belief is considered to be a more defined conviction covering something other than formally
recognised religions. Examples of belief are atheism and other philosophical orientations.

In its 2019 annual report, the Board of Equal Treatment states that in cases of
discrimination on the grounds of religion or belief, the Board will assess whether there is a
sufficiently close and direct connection between a complainant's act or omission and his or
her religious beliefs.36 Referring to case law of the European Court of Human Rights, the
Board underlines that such a connection is a condition for the complainant to be
encompassed by the protection against discrimination on the grounds of religion or belief.

The first decisions by the Board of Equal Treatment to conclude that dismissals were
discriminatory because of religion or belief were issued in 2019. The complainants in both
cases were teachers who, due to their religion or belief, were dismissed from their jobs

30 Board of Equal Treatment, Case No. 2013-6811-61300 of 29 April 2014.

31 Board of Equal Treatment, Decision No. 9559 of 21 June 2018.

32 Vejledning om Lov om Forbud mod Forskelsbehandling p§ Arbejdsmarkedet m.v., (Guidance on the Act on
the Prohibition of Discrimination in the Labour Market) (1 February 2019), p. 55.

33 Since 28 June 2015 the Ministry of Church Affairs has had the competence to approve religious
communities. See http://www.km.dk/andre-trossamfund/. For selected information in English, see
http://eng.andretrossamfund.dk/.

34 Act No. 1533 of 19 December 2017 about religious communities outside the Danish National Church (Lov
om trossamfund udenfor folkekirken).

35 Guidance on the Act on the Prohibition of Discrimination in the Labour Market (1 February 2019), p. 55.

36 Board of Equal Treatment (2020) Annual Report 2019, p. 18.
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because they declined to comply with instructions from their employers. The first
complainant was a Jehovah’s Witness and therefore did not celebrate Christmas.3” The
other complainant was a Seventh Day Adventist and it was a crucial part of his belief not
to work on Saturdays.3® In both cases, the Board made the assessment that there was a
clear correlation between the teachers’ religious convictions and their refusal to participate
in a Christmas dance and to work on a Saturday respectively. Thus, the circumstances
were encompassed by the Act on Prohibition of Discrimination in the Labour Market etc. In
both cases, the Board concluded that the employers could not prove that the principle of
equal treatment had not been violated and both complainants received compensation due
to indirect discrimination because of religion or belief. The concept of reasonable
accommodation on the ground of religion was not directly alluded to in these cases.
However, when the Board evaluated whether the individual instructions from the employers
were necessary under the indirect discrimination assessment, the Board noted that the
employers had rejected a number of proposals from the complainants and had refused to
engage in dialogue on alternative solutions. This reasoning from the Board is quite similar
to the typical reasonable accommodation argumentation.

New research from the University of Copenhagen using the method of situation testing has
found that wearing a hijab has a negative effect on a job applicant’s chances of gaining
employment.3°®

C) Disability

Danish legislation implementing the Employment Equality Directive does not contain a
definition of ‘disability’. The concept of disability is not unambiguous, but its content has
been the subject of a growing body of case law from the Danish Board of Equal Treatment,
Danish courts and the Court of Justice of the European Union. In some of these Danish and
European cases, the UN Convention on the Rights of Persons with Disabilities has been
included in the legal basis of understanding the concept of disability.

Danish courts and the Board of Equal Treatment continue to focus on medical information
to establish a disability. The courts and the Board have not seemed to consider the role
that environmental factors play in creating a disability. The medical model of disability has
to a large extent dominated in Danish case law. However, the Supreme Court landmark
ruling from November 2017 has now established that a medical diagnosis is not a
requirement to establish a disability covered by discrimination law.%® Instead, a
comprehensive assessment must determine whether an employee has a disability or not.

In cases regarding dismissals, the employee has to prove that he or she had a disability at
the time of the dismissal.

In the following, the meaning and scope of the concept of disability in Danish anti-
discrimination law will be described on the basis of a number of criteria stemming from
case law.*

What is the impairment of the individual?
In situations where the condition of the individual is congenital or caused by an accident

(for example, cerebral palsy or paralysis), it is generally not difficult to assess whether the
individual has a disability covered by the law. In relation to illness, the assessment is less

37 Board of Equal Treatment, Decision No. 9193 of 28 February 2019.

38 Board of Equal Treatment, Decision No. 9192 of 28 February 2019.

3 Dahl, M. (2019) ‘Alike but different: How cultural distinctiveness shapes immigrant-origin minorities’ access
to the labour market’ in Detecting Discrimination. How Group-based Biases Shape Economic and Political
Interactions: Five Empirical Contributions. PhD dissertation. University of Copenhagen (2019).

40 Supreme Court judgment of 22 November 2017, Case No. 305/2016. Judgment printed in U2018.853H.

41 Board of Equal Treatment (2018) Notat om handicapbegrebet og praksis om forskelsbehandling p&
arbejdsmarkedet p8 grund af handicap (December 2018).
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straightforward. However, the CJEU and the Danish Supreme Court have made
clarifications illustrating that an illness can result in an impairment, which hinders full
participation in professional life on an equal basis with others, and thus constitutes a
disability.

Whether an illness is diagnosed or by other means sufficiently documented must be based
on a comprehensive evaluation of available information from doctors and other health
professionals as well as all other circumstances of the case. However, it is not a
requirement that the impairment is caused by a medically diagnosed illness. This follows
from a landmark Supreme Court ruling of 22 November 2017,4? referring to case law from
the CJEU.*3 The case dealt with a woman who, after having brain surgery, experienced
disabling tiredness. She could only work between 12 and 18 hours a week and her fatigue
was not expected to improve. The Supreme Court clarified that to have a disability covered
by the discrimination law, it is not a requirement that the condition in question is caused
by a medically diagnosed illness. Instead, the impairment must be evaluated based on all
circumstances of the case, including information from doctors and other health
professionals describing the impairment. The ruling also confirmed that the burden of proof
rests with the employee. An employee has to prove that he or she has a disability, including
that the impairment is of a long-term nature.

In a 2016 ruling, the Eastern High Court dealt with the issue of sequelae/complications
stemming from a disorder (in this case diabetes).** The Court found that sequelae must
be regarded as individual illnesses that cannot be considered together resulting in one
long-lasting limitation. The Court stated that diabetes by itself does not constitute a
disability. The Court also argued that, because of the character and the variations of the
different complications related to diabetes, the diverse sequelae did not constitute the
entire course of an illness, but had to be considered individually. In other words, since the
individual consequences and illnesses of diabetes on their own did not amount to a
limitation of sufficient impact and duration, no disability was found.

Most judgments and decisions deal with physical disabilities. However, a growing number
of cases relate to psychosocial disabilities.

In a 2020 decision, the Board of Equal Treatment concluded that post-traumatic stress
disorder constituted a disability.*> The case dealt with a social worker who, in 2019, had
been dismissed from her position in the Danish Prison and Probation Service where she
had worked since 1983. In 1986 she was the victim of a violent client assault during her
work. After the assault she worked full time, primarily as a specialist in the community
service team. In 2017, the Prison and Probation Service issued a requirement that in the
future, all employees should be generalists, working with all kinds of clients, including
clients who had been ordered to undergo psychiatric treatment. This requirement by the
employer reactivated the social worker’s post-traumatic stress disorder and she went on
sick leave. According to a statement from a psychiatrist, the social worker would be able
to go back to work again full time on the condition that she was spared contact with
convicted clients with mental illnesses or with other clients who could be expected to
exhibit unpredictable behaviour. After more than two years of sick leave, she was
dismissed and the employer argued that the dismissal was based on her sick leave. The
Board assessed that the claimant had a disability encompassed by the act based on the
fact that her post-traumatic stress disorder was long term, and that the impairment
constituted a limitation on her participation in professional life on an equal basis with
others. The Board concluded that discrimination because of disability had taken place and
the social worker was awarded compensation equal to 12 months’ salary.

42 Supreme Court judgment of 22 November 2017, Case No. 305/2016. Judgment printed in U2018.853H.

43 Ring and Skouboe Werge, C-335/11 and C-337/11; Navas, C-13/05; Milkova, C-406/15; Daouidi, C-395/15.
44 Eastern High Court judgment of 6 December 2016, Case No. B-2828-15.

45 Board of Equal Treatment, Decision No. 9538 of 24 June 2020.
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Is the impairment limiting the individual?

To constitute a disability, the impairment must constitute a limitation on the individual’s
participation in professional life on an equal basis with others.

In a 2016 ruling, the question for the City Court of Kolding was whether obesity could be
deemed a disability.*® In December 2014, the CJEU had issued a preliminary ruling in the
case (C-354/13). On that basis, the City Court stated that obesity might constitute a
disability. However, in the case in question, the City Court found that according to medical
information, the claimant’s obesity did not constitute a disability because of the fact that
the obesity did not entail a physical limitation that hindered the claimant’s participation in
professional life. The City Court did not evaluate whether it was the employer’s view about
the claimant’s obesity that led to the dismissal. The City Court’s reasoning and judgment
was upheld by the Western High Court in 2020.4”

In a decision by the Board of Equal Treatment of 25 September 2019, a shop assistant
filed a complaint about a discriminatory dismissal.*® He was dismissed during his probation.
The employer wrote in the dismissal that the ‘reading and spelling difficulties constituted
a larger challenge for the work than expected.’ The Board found that the shop assistant’s
dyslexia constituted a disability encompassed by the Act on the Prohibition of
Discrimination in the Labour Market etc. The Board concluded that the employer had not
lifted the burden of proof that it would have been a disproportionate burden to keep the
shop assistant in the position, or that the shop assistant, regardless of accommodations,
was not competent, capable and available to perform the most important functions of his
position. Consequently, the complainant was awarded a compensation equal to six months'
salary.

In a decision by the Board of Equal Treatment of 10 October 2018, the Board concluded
that a woman who was diagnosed with multiple sclerosis did not have a disability.*® The
woman had received her diagnosis a couple of months before she was dismissed from her
position as a family counsellor in a local municipality. Apart from progressive problems
with her walking, she had not been experiencing symptoms of her sclerosis when she was
dismissed. She was working full-time; she had not been in need of accommodations, and
had not been absent from work because of her illness. On that basis, the Board found that
the woman had not experienced physical limitations constituting a disability because of her
illness. The Board did not establish why the woman was dismissed but only evaluated
whether the woman had a disability or not at the time of dismissal and thus concluded that
the woman did not have a disability. The actual reason for the dismissal is unclear. The
decision illustrated that an illness, which in the future will cause limiting impairments, is
not covered by the concept of disability in the Danish anti-discrimination legislation.

In a decision by the Board of Equal Treatment of 7 February 2018, the Board concluded
that a woman who was diagnosed with anorexia and depression did not have a disability.>°
The childminder was dismissed from her job because of protracted illness. She had had
anorexia for many years and had been able to work without accommodations until she
went on sick leave owing to depression. The Board did not find that the anorexia caused a
limitation on the childminder’s ability to work and thus concluded that it did not constitute
a disability. With regard to the depression, the Board argued that her depression had
caused fatigue and weight loss as well as months of absence from work. However, based
on information from doctors and psychologists, the health of the childminder was improving
and at the time of the dismissal, she had informed her employer that she was ready to
start working again. On that basis, the Board concluded that at the time of the dismissal,

46 City Court of Kolding judgment of 31 March 2016.

47 Western High Court judgment of 6 November 2020, Case No. BS-1716/2016-VLR.
48 Board of Equal Treatment, Decision No. 9874 of 25 September 2019.

49 Board of Equal Treatment, Decision No. 9892 of 10 October 2018.

50 Board of Equal Treatment, Decision No. 9167 of 7 February 2018.
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the childminder had not experienced such limitations because of her depression that she
had a disability covered by the anti-discrimination legislation. As in the case above, the
Board did not assess the actual reason for the dismissal but only evaluated whether the
woman had a disability or not at the time of the dismissal.

Is the impairment long term?

It follows from case law that the impairment limiting an individual’s participation in
professional life has to be either lasting or long term to constitute a disability.

A 2020 judgment from the Maritime and Commercial Court seems to illustrate that
alcoholism is not seen as a disability because it is not long term.>! The case dealt with a
woman who had been dismissed summarily because of a violation of the company’s alcohol
policy. She argued that her addiction to alcohol was a disability. The court stated that after
the dismissal the woman had started a new position in another company and that she still
held that position. The court also stated that according to the woman’s own explanation,
she did not drink anymore even though she might have a craving for alcohol. On that basis,
the court did not find that the woman had proved that she had a disability at the time of
the dismissal. The judgment suggests that even though the craving for alcohol continued
to be present for the woman, because of the fact that she did not actually drink anymore,
her alcoholism could not be seen as a long-term impairment.

Even if, at the time of a dismissal, an illness has not imposed long-term limitations on an
individual, it can still constitute a disability if the limitations based on medical information
are expected to be lasting or long term. In the Daouidi case (C-395/15), the CJEU held
that if the duration of an illness is uncertain, it should be regarded as long term. A decision
by the Board from 2017 reached a different result.>? In this decision the Board concluded
that a social worker did not have a disability because of the fact that at the time of the
dismissal, there was no real prognosis for the duration of the social worker’s illness and no
prognosis for the impairments.

A 2018 ruling by the Eastern High Court dealt with a service engineer working with fire
prevention who experienced impairments due to his involvement in a traffic accident.>3
After a period of sick leave, the service engineer worked reduced hours. He was no longer
able to perform certain tasks, and the employer did not find it feasible to ask colleagues
to perform these tasks. The service engineer was therefore dismissed. The High Court
found that the impairment at the time of the dismissal had not been of a long-term
duration. It was therefore necessary for the Court to evaluate the future prognosis to be
able to decide whether the service engineer’s impairments after the accident constituted a
long-term impairment. Based on a comprehensive evaluation of the medical information in
the case, the Court found that the prognosis did not support the claim that the service
engineer had a long-term impairment. The Court thus concluded that the service engineer
did not have a disability.

A 2019 decision by the Board of Equal Treatment dealt with a child and youth worker.>*
The complainant had been dismissed from her job at the afterschool centre because of the
extent of her sickness absence due to a concussion that she had sustained 10 months
earlier. The Board found that at the time of dismissal, the impairments did not have a
duration that could be described as long term. However, immediately prior to the dismissal,
the working hours of the complainant had been reduced to three hours a week to
accommodate her concussion, and she was still on a long-term course of treatment. The
Board therefore considered that, following the prognosis at the time of dismissal, her
impairments should be expected to be long term. The complainant therefore had a

51 Maritime and Commercial Court judgment of 3 December 2020, Case No. BS-45652/2019-SHR.
52 Board of Equal Treatment, Decision No. 9925 of 8 August 2017.

53 Eastern High Court judgment of 12 October 2018, Case No. B-2847-16.

54 Board of Equal Treatment, Decision No. 9758 of 8 August 2019.
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disability encompassed by the Act on the Prohibition of Discrimination in the Labour Market
etc. The dismissal happened a few days after the complainant began her second work
placement at the school. According to the Board, the school therefore had not documented
that the complainant would not be able to gradually increase the number of working hours
per week. On that basis, the Board found that the school had not lifted the burden of proof
that the complainant was not competent, capable and available to perform the most
important functions of her position. Furthermore, the dismissal happened just a few days
after the complainant had started working three hours a week. The Board therefore argued
that the school had not sufficiently looked into whether, with this measure and other
reasonable accommodation measures, the complainant could be retained in her position.
Thus, the school had not fulfilled the obligation to provide reasonable accommodations.
The complainant was granted compensation equal to nine months’ salary.

It follows from case law that no minimum period of time as to what constitutes ‘long term’
has been indicated by the courts. According to the Supreme Court whatever constitutes
‘long term’ has to be based on a specific assessment of the individual case.>>

d) Age

Age is not defined in the legislation implementing the directives but according to the
guidelines for the Act on the Prohibition of Discrimination in the Labour Market etc.
everybody is protected against discrimination on account of age.>® This applies to young
age and old age - all ages are protected discrimination grounds.

The Maritime and Commercial Court concluded in a 2020 judgment that work experience
could not be compared to age.”” The case concerned a woman who had entered into an
apprenticeship contract with a dentist on 9 April 2019. According to the contract, the
woman should start as a clinic assistant apprentice on 1 May 2019. The woman had work
experience, equivalent to three years of full-time employment, and was therefore entitled
to a monthly supplement according to a collective agreement between the Danish Dental
Association and her union. The employer later learned about the supplement. Because of
financial challenges, the employer informed the woman on 24 April 2019 that he was not
able to pay the supplement and therefore had to cancel the apprenticeship contract. The
woman argued that the repeal constituted discrimination due to age. Her reasoning was
that the supplement, being based on work experience, was closely linked to age. The court
found it undisputed that the reason for terminating the contract was the financial
challenges of the employer. The court therefore did not find that direct discrimination due
to age had taken place. Furthermore, the court did not find that such a link between the
supplement and age had been established and that therefore there was a situation of
indirect discrimination.

In 2020, the DIHR reviewed 526 cases regarding age and discrimination.>® The cases were
decided by the Board of Equal Treatment during the period from June 2009 to March 2018.
The majority of cases concern situations of dismissal and recruitment and in 25 % of the
cases the complaints of discrimination were upheld. The review notes that it can be difficult
to lift the burden of proof and uphold a claim of discrimination based on age.

e) Sexual orientation

Sexual orientation is not defined in the legislation implementing the directives. The core
area for this criterion is the prohibition of discrimination against heterosexuals and

55 Supreme Court judgment of 23 June 2015, Case No. 25/2014. Printed in U2015.3301H.

56 Guidance on the Act on the Prohibition of Discrimination in the Labour Market (1 February 2019), p. 41.

57 Maritime and Commercial Court judgment of 3 November 2020, Case No BS-16241/2020-SHR. Judgment
appealed to the Supreme Court.

58 DIHR (2020), Recommendation on openness about age (August 2020). See:
https://menneskeret.dk/udgivelser/anbefaling-aabenhed-alder-ved-ansoegninger.
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homosexuals. According to the guidelines for the Act on the Prohibition of Discrimination
in the Labour Market etc., the prohibition protects ‘lawful sexuality, and therefore not
paedophilia for example’.>® There is very limited case law on the issue. In the literature,
‘sexual orientation’ has been given a broad interpretation. It is understood to include not
only bisexuality but also the protection of transgender persons.®®

2.1.2 Multiple discrimination
In Denmark, multiple discrimination is not prohibited by law.

In Denmark, there are civil court cases and decisions by the Board of Equal Treatment on
multiple discrimination. The cases deal primarily with gender in combination with ethnic
origin, disability or age.

A ruling by the city court of Randers dealt with a woman who was dismissed from her job
as a teacher due to the employer’s need for cost reductions.®! The complainant had a flex-
job, which is an adapted job for individuals with disabilities. She had reduced working hours
in a school providing education for adults. The teacher was a wheelchair user and the
employer made the decision to dismiss her while she was on maternity leave. She claimed
that she had been discriminated against based on both her gender and her disability. In
the decision by the Board of Equal Treatment (Decision No. 9560 of 21 June 2018), the
Board assessed the claims of gender discrimination and disability discrimination separately,
almost as if they were two different cases. With regard to gender, the Board found that
the decision to dismiss was made during the teacher’s maternity leave and the employer
had not submitted any proof that the teacher’s absence had not influenced this decision.
With regard to disability, the employer had told the teacher that she was considered to be
the least flexible with regard to teaching in locations other than the school in that many of
these places were inaccessible. The school had not provided information about the need
for flexibility and thus had not proved that the dismissal was objective and proportional.
The Board thus concluded that the teacher had been indirectly discriminated against
because of both her gender and her disability. The teacher was awarded compensation
corresponding to 12 months’ salary. The city court of Randers reached the same result
based on a similar reasoning.

In dismissal cases, the awarding of 6 to 12 months’ salary in compensation is common in
cases of discrimination on account of a single discrimination ground. Recent case law seems
to suggest that the Board may award higher damages when several discrimination grounds
are at stake.®?

2.1.3 Assumed and associated discrimination
a) Discrimination by assumption

In Denmark, discrimination based on a perception or assumption of a person’s
characteristics is not directly prohibited in national law. The following legislation therefore
needs judicial interpretation.

The commentary to Section 3 of the Act on Ethnic Equal Treatment states that the
prohibition of differential treatment is applicable irrespective of whether the actual race or
ethnic origin of the victim is as assumed by the perpetrator or not. Discrimination based
on perceptions or assumptions about a person’s race or ethnic origin is therefore
prohibited.

5% Guidance on the Act on the Prohibition of Discrimination in the Labour Market (1 February 2019), p. 65.

60 Schwarz, F. and Hartmann, J. 1. (2011), Forbud mod forskelsbehandling p&§ arbejdsmarkedet -
forskelsbehandlingsloven, p. 178.

61 Randers City Court, judgment in Case No. BS-35572/2018-RAN of 24 September 2019.

62 Board of Equal Treatment (June 2019) Annual Report 2018, p. 25.
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Such a statement is, however, not included in the commentary to Section 1 of the Act on
the Prohibition of Discrimination in the Labour Market etc. or in the commentary to Section
5 of the Act on the Prohibition of Discrimination due to Disability.

The landmark Supreme Court ruling from November 2017 opens the way for discrimination
based on perceived disability to be deemed illegal according to Danish non-discrimination
law.%3 In the case, the Supreme Court explicitly clarified that, in order to have a disability
covered by the discrimination law, it is not a requirement that the condition in question be
caused by a medically diagnosed illness. Instead, the impairment must be evaluated based
on all circumstances of the case, leaving room for discrimination by assumption. In some
rulings (for example the obesity ruling),®* however, where people with disabilities claim
that they were dismissed because of disability, the approach by the courts and the Board
of Equal Treatment seems to be an assessment of disability from a purely medical point of
view. If, on that basis, the court or the Board finds that the person in question does not
have a disability, there is no protection against discrimination, and in these cases, there is
no investigation whether the employer regarded the person as a person with a disability
and dismissed him or her on that basis.

b) Discrimination by association

In Denmark, discrimination based on association with persons with particular
characteristics is prohibited in national law.

It follows from Section 3(1) of the Act on Ethnic Equal Treatment that no person may
subject another person to direct or indirect discrimination on grounds of the latter’s or a
third party’s race or ethnic origin.

It follows from Section 6 of the Act on the Prohibition of Discrimination due to Disability
that no person may subject another person to discrimination on grounds of the latter’s
relationship to a person with a disability, provided that the discrimination is based on this
person’s disability.

A 2020 decision by the Board of Equal Treatment illustrates the specific prohibition of
discrimination by association when it comes to disability and access to public places and
services, under Section 6 of the Act on the Prohibition of Discrimination due to Disability.
The case dealt with a mother and her six-year-old daughter who were rejected at the
entrance to a café. The daughter used a stroller with shoulder and headrests and a special
belt. Because of her disability, she could not sit by herself. The Board stated that the
rejection was not objectively justified and the mother and daughter were each awarded
compensation of EUR 670 (DKK 5 000).6>

No such article on discrimination by association appears in the Act on the Prohibition of
Discrimination in the Labour Market etc. However, discrimination in the labour market
based on a third party’s disability is prohibited according to case law, which concludes that
direct discrimination by association is covered by the Act.

The most recent Supreme Court case on discrimination by association is a ruling from May
2016.%6 The case dealt with a woman who claimed that she had been discriminated against
due to the disability of her son who had Asperger’s syndrome. She was dismissed from her
job as a childminder at a time when she had been on leave for around 14 months to care
for her son. The Supreme Court concluded that the son ‘suffered from Asperger’s syndrome
to such a degree that he was covered by the concept of disability’ in the Act on the
Prohibition of Discrimination in the Labour Market etc. The Court, however, argued that

63 Supreme Court judgment of 22 November 2017, Case No. 305/2016.

64 Western High Court judgment of 6 November 2020, Case No. BS-1716/2016-VLR.
65 Board of Equal Treatment, Decision No. 9761 of 3 September 2020.

66 Supreme Court judgment of 27 April 2016, Case No. HR-151/2015.
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the childminder had not been dismissed because of the disability of her son but because of
her long absence from her job. Thus, the dismissal did not constitute direct discrimination
because of disability. The Court then assessed whether the childminder had experienced
indirect discrimination. The local municipality had to cut the budget because of a declining
number of children. According to the Court, it was both objective and proportional that the
local municipality did not move children to the childminder whom the children did not know
because of the fact that the claimant had been away from her work for a long period of
time. On that basis, the Supreme Court concluded that the dismissal of the childminder in
question did not constitute indirect discrimination in violation of the Act on the Prohibition
of Discrimination in the Labour Market etc.

Based on this Supreme Court ruling as well as CJEU case law, the Board of Equal Treatment
is of the opinion in a 2018 memorandum that the prohibition of indirect discrimination only
covers employees who themselves have a disability.®” Situations where an employee does
not have a disability himself or herself but is affected by an action because of a disability
of his or her child or another close relative does not seem to be covered by the protection
against disability discrimination according to the Board. In its assessment, the Board of
Equal Treatment did not consider the CJEU Chez case (C-83/14).

2.2 Direct discrimination (Article 2(2)(a))
a) Prohibition and definition of direct discrimination
In Denmark, direct discrimination is prohibited in national law. It is defined.

Direct discrimination is deemed to occur where one person is treated less favourably than
another is, has been or would be treated in a comparable situation on grounds of race or
ethnic origin, cf. Section 3(2) of the Act on Ethnic Equal Treatment. Section 5(2) of the Act
on the Prohibition of Discrimination due to Disability defines discrimination in the same
manner. Section 1(2) of the Act on the Prohibition of Discrimination in the Labour Market
etc. also defines direct discrimination in this manner referring to the discrimination grounds
of race, skin colour, religion or belief, political opinion, sexual orientation, age, disability
or national, social or ethnic origin.

In a specific case, a person using a wheelchair complained to the Board of Equal Treatment
about the difficult means of access to his apartment building.®® The Board made reference
to the preparatory works of the Act on the Prohibition of Discrimination due to Disability
and stated that the act does not entail an obligation to secure accessibility. According to
Danish law, lack of accessibility therefore does not constitute direct or indirect
discrimination due to disability.

b)  Justification for direct discrimination

As a general rule, the law does not permit direct discrimination — not even if it could be
argued to be objectively justified and proportionate.

However, Section 7 in the Act on the Prohibition of Discrimination due to Disability
regulating areas outside of the labour market does allow for both direct and indirect
discrimination based on disability. This is the case if the differential treatment pursues a
legitimate aim and is appropriate and necessary to obtain the desired aim.

2.3 Indirect discrimination (Article 2(2)(b))

a) Prohibition and definition of indirect discrimination

87 Board of Equal Treatment (December 2018) Notat om handicapbegrebet og praksis om forskelsbehandling
p& arbejdsmarkedet p8 grund af handicap, p. 19.
68 Board of Equal Treatment, Decision No. 9153 of 20 February 2020.
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In Denmark, indirect discrimination is prohibited in national law. It is defined.

Definition of indirect discrimination: Indirect discrimination shall be deemed to occur where
an apparently neutral provision, criterion or practice would put persons of a particular racial
or ethnic origin, for example, at a disadvantage compared to other persons, unless that
provision, criterion or practice is objectively justified by a legitimate aim, and the means
of achieving that aim are appropriate and necessary, cf. Section 1(3) of the Act on the
Prohibition of Discrimination in the Labour Market etc. and Section 3(3) of the Act on Ethnic
Equal Treatment. Section 5(3) of the Act on the Prohibition of Discrimination due to
Disability states that indirect discrimination shall be deemed to occur where an apparently
neutral provision, criterion or practice would put persons with disabilities at a disadvantage
compared to other persons.

In a judgment of 8 July 2015, the Eastern High Court concluded that an employee has to
experience an actual disadvantage to claim that he or she has been discriminated against.®°
The case dealt with a woman who had been dismissed from her job with 18 other
employees. All dismissed employees had been granted a term of notice of six months -
independent of their length of service. The woman argued that she had been indirectly
discriminated against due to her age because she was already entitled to a notice period
of six months according to her contract and seniority. This was not the case for some of
the other dismissed employees. The Court opined that all dismissed employees had been
treated equally regardless of their age and seniority and that no one had been given a
shorter notice period than they were entitled to according to their contract and seniority.
In conclusion, no one had been treated less favourably than others and discrimination had
not taken place.

In a 2020 decision by the Board of Equal Treatment, the Board did not find that a
requirement of work experience in Denmark constituted discrimination based on national
or ethnic origin.”® The case dealt with a job applicant who had applied for a position as a
dental nurse in a newly opened dental clinic. The woman was a Bulgarian citizen. From the
applicant’s CV, it appeared that she had taken her bachelor's degree in Norway and that
she had work experience from Norway. The dental clinic rejected the woman, citing that
the clinic did not have the resources to give her the training that she might need, given
the fact that she had not worked in Denmark before. In other words, based on resource
considerations, the clinic had a criterion that candidates should have work experience from
Denmark. The Board noted that the requirement to have work experience from Denmark
did not place persons of a certain national and/or ethnic origin at a disadvantage in the
sense of the law. On that basis, the Board did not find that this criterion constituted
discrimination based on a particular national and/or ethnic origin. The woman was
therefore unsuccessful in her complaint.

b)  Justification test for indirect discrimination

According to the justification test, indirect discrimination shall be deemed to occur where
an apparently neutral provision, criterion or practice would put persons of a particular
ethnic origin, for example, at a disadvantage compared to other persons, unless that
provision, criterion or practice is objectively justified by a legitimate aim, and the means
of achieving that aim are appropriate and necessary. Cases of alleged indirect
discrimination must be individually assessed. The justification test is compatible with the
directives.

The Supreme Court assessed the question of indirect discrimination in a case of a
reorganisation in a hospital and the resulting redundancies in a judgment of 12 September
2014 regarding disability.”! The case dealt with a nursing assistant who had incapacities in

69 Eastern High Court judgment of 8 July 2015, Case No. B-3983-13.
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her arm and worked in a flex-job at a large public psychiatric hospital. The hospital had
dismissed a large number of employees. The Court found that the dismissal criteria of
physical strength and flexibility put the nursing assistant in a worse-off situation than other
employees. However, the Court concluded that the differential treatment was legitimate
because of the actual change in working tasks after the reorganisation. The Court also
stated that the dismissal could not have been avoided by establishing reasonable
accommodation. The Court concluded that the dismissal did not constitute indirect
discrimination because of disability.

In a landmark judgment from 2004, the Supreme Court found that the dismissal of a
female employee for having worn a headscarf for religious reasons in opposition to the
rules on clothing did not amount to indirect discrimination. The Court recognised that the
prohibition of wearing a headscarf would mainly affect Muslim women but found that
differential treatment was objectively justified in the performance of the work.”? The
judgment seems to accept a very wide area of managerial powers with regard to clothing
rules that have a discriminatory effect on ethnic or religious minorities. The wish to appear
politically and religiously neutral to the customers was accepted by the Supreme Court as
a legitimate purpose. It has previously been questioned whether the rather wide
interpretation of ‘legitimate purpose’ in the headscarf case is compatible with the
directives. However, since the 2017 headscarf rulings from the CJEU,”3 the Danish practice
seems to be in line with EU law.

A 2020 decision by the Board of Equal Treatment dealt with a woman who was unable to
stand up without support for longer periods of time because of her disability.”* The woman
was a member of a concert choir that made a new rule requiring all singers to stand up
during concerts and concert rehearsals. As a result, the woman could no longer participate
in these events. She could still participate in weekly meets and social arrangements. The
Board found that the new requirement, which was neutral, put the woman in a worse
situation than the other choir members because of her disability. The Board, however,
argued that the discrimination against the woman was objectively justified by the
legitimate purpose of ensuring the quality of the choir’s singing. The Board also found that
the concert choir had lifted the burden of proof that the requirement to stand up was
necessary to achieve the singing quality. Finally, the Board concluded, that there was a
reasonable relationship between the desired goal of securing the singing quality of the
choir, and how intrusive the discrimination was for the woman. On that basis, the Board
did not find that indirect discrimination based on disability had taken place. The case dealt
with a situation outside the labour market and was adjudicated according to the Act on the
Prohibition of Discrimination due to Disability, which does not include a duty to provide
reasonable accommodation.

In 2017, the Board of Equal Treatment dealt with a case about indirect discrimination
because of religion as a test case.”> In typical complaints to the Board, the chairperson and
two board members decide the case. In test cases, the chairperson and four board
members decide the case. In the case in question, the complainant was a Muslim student
at a vocational school, and she argued that new school regulations prohibiting the exercise
of religious rituals constituted discrimination based on religion. The school argued that, as
a consequence of students reciting their prayers at the school, unrest, conflicts and
insecurity had arisen. The Board stated that only Muslim students were performing
religious rituals at the school when the new regulations were introduced. However, the
Board argued that the regulations were objectively justified by a legitimate aim, which was
to secure peace as well as a safe learning environment, taking into consideration the
diversity of the students and the teachers. It was furthermore the opinion of the Board

72 Judgment printed in U2005.1265H.

73 Judgment of 14 March 2017, G4S Secure Solutions, C-157/15, ECLI:EU:C:2017:203; judgment of 14 March
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that the means were appropriate. The final question for the Board was to evaluate whether
the means of achieving the safety aim were necessary. The majority of Board members
argued that before the new regulations, there had been episodes where the complainant
and other Muslim students had recited prayers in classrooms and in the entrance hall of
the school in such a way that it had been an inconvenience to the teachers and the other
students. The majority also argued that these episodes had given rise to unrest, conflicts
and insecurity. On that basis, the majority of Board members concluded that the prohibition
had been necessary and thus that indirect discrimination because of religion had not taken
place.

2.3.1 Statistical evidence
a) Legal framework

In Denmark, there is legislation regulating the collection of personal data. The Danish Data
Protection Act implementing the GDPR defines sensitive data in accordance with the GDPR
by referring directly to Article 9 of the GDPR.”¢ In general, the Danish Data Protection Act
has regulated the treatment of sensitive data in accordance with the GDPR.

In the labour market, Section 4 of the Act on the Prohibition of Discrimination in the Labour
Market etc. contains an even stricter rule than the general Data Protection Act with regard
to protecting sensitive data. Section 4 of the Act on the Prohibition of Discrimination in the
Labour Market etc. prohibits employers from asking for, obtaining, receiving or using
information about the race, skin colour, religion or belief, political opinion, sexual
orientation or national, social or ethnic origin of a job applicant or an employee. Neither
anonymity nor informed consent or any other exemption will allow an employer to ask
about or use such information about ethnic origin, etc. The prohibition applies ho matter
how the employer gets the information, including if, for example, the employee herself
refers to her ‘Jewish family’.””

In Denmark, statistical evidence may be admitted in order to establish indirect
discrimination. It is permitted by the general admissibility conditions of such evidence in
court according to Chapter 32 of the Administration of Justice Act.”®

According to the preparatory work for the Act on Ethnic Equal Treatment, the assessment
of whether a criterion will place persons of a certain race or ethnic origin at a particular
disadvantage can be made on the basis of statistical material showing that the criteria
actually place the group of persons proportionately at a particular disadvantage to other
persons. Furthermore, it is stated that if it is not possible to produce statistical material,
the assessment can be made in any other way demonstrating that the criteria are likely to
have this effect.

The same statement regarding statistical material and indirect discrimination is not found
in the preparatory work for the Act on the Prohibition of Discrimination in the Labour Market
etc.

b) Practice

In Denmark, statistical evidence is primarily used in order to establish indirect
discrimination. Typically, the courts and the Board of Equal Treatment require some other
information in addition to the statistical evidence to establish facts of possible indirect
discrimination.

76 Act No. 502 of 23 May 2018 (Data Protection Act). The Act entered into force on 25 May 2018.
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In civil court cases, statistics have been used primarily in cases of gender and age
discrimination. Statistics have not been used in cases of indirect discrimination on account
of the other discrimination grounds, except as an argument that a defendant did hire staff
with ethnic minority backgrounds and thus, according to the defendant, did not
discriminate against ethnic minorities.”®

The Supreme Court clarified the legal situation with regard to statistical evidence in a
judgment of 14 December 2015.8° The case dealt with A and B who had been dismissed
with three other colleagues from their positions in a Government agency because of
workforce reduction. The dismissed employees were all over 50 years of age. A and B
claimed that they had been discriminated against because of their age. The Board of Equal
Treatment had previously issued a decision in the case stating that the percentage of
elderly employees who had been dismissed constituted a disproportionately high
percentage of the overall number of employees. On that basis, the Board concluded that
the complainants had established facts of possible discrimination and that the employer
could not prove that no discrimination had taken place.® The Government agency declined
to follow the decision and the Board brought the case against the Government agency to
the civil courts. In a judgment of 23 January 2015, the Eastern High Court ruled in favour
of the Government agency and held that the documentation of statistical information was
not by itself sufficient to establish facts from which it could be assumed that discrimination
had taken place.8? The Eastern High Court ruling was appealed and the Supreme Court
stated that statistical information about the age and age distribution of dismissed
employees can be included when assessing whether an assumption for discrimination has
been established. The Supreme Court referred to a case of the CJEU (C-127/92 - Enderby)
and emphasised that statistical information - if reliable and sufficiently significant - by
itself can establish such presumption for discrimination. In the case in question, the Court
held that there was an overrepresentation of elderly employees among the dismissed
employees and that none of the dismissed employees were younger than 53 years of age.
The Court, however, also held that there were a number of employees in the Government
agency who were older than A and B, and who did not get dismissed during the workforce
reduction. The Court concluded that the information about the ages of A and B as well as
the information about the age distribution in the Government agency did not establish facts
of possible discrimination. Thus, the Supreme Court acquitted the Government agency.

In cases before the Board of Equal Treatment, statistical evidence is often used in an effort
to document age discrimination in situations of large or major lay-offs. One example is a
teacher who was born in 1956 and who was among five dismissed schoolteachers.8 The
dismissed teachers all belonged to the oldest or second-oldest age group at the school.
The employer could not prove that the teacher’s age had been insignificant to the dismissal
and the Board therefore concluded that discrimination had taken place. The teacher was
awarded compensation amounting to nine months’ salary. Another example is a civil
engineer who was dismissed after 32 years in the same company.® The dismissal was part
of a larger workforce reduction where 131 employees were dismissed. The Board assessed
detailed statistical information about the age composition in different departments at the
time of the dismissals as well as the age composition of the dismissed employees. On that
basis, the Board argued that there was not a significant majority of older employees among
the dismissed employees. The Board concluded that the complainant had not established
facts that his age had been part of the redundancy decision.
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2.4 Harassment (Article 2(3))
a) Prohibition and definition of harassment
In Denmark, harassment is prohibited in national law. It is defined.

In Denmark, harassment explicitly constitutes a form of discrimination, cf. Section 1(4) of
the Act on the Prohibition of Discrimination in the Labour Market etc., Section 3(4) of the
Act on Ethnic Equal Treatment and Section 5(4) of the Act on the Prohibition of
Discrimination due to Disability.

Harassment within the labour market is deemed to be discrimination when conduct related
to race, skin colour, religion or belief, political opinion, sexual orientation, age and disability
or national, social or ethnic origin, takes place with the purpose or effect of violating the
dignity of a person and of creating an intimidating, hostile, degrading, humiliating or
offensive environment for the person concerned, cf. Section 1(4) of the Act on the
Prohibition of Discrimination in the Labour Market etc. The offending acts can be active as
well as failures to act.

Harassment outside the labour market is deemed to be discrimination when conduct
related to race, ethnic origin or disability takes place with the purpose or effect of violating
the dignity of a person and of creating an intimidating, hostile, degrading, humiliating or
offensive environment for the person concerned, cf. Section 3(4) of the Act on Ethnic Equal
Treatment and Section 5(4) of the Act on the Prohibition of Discrimination due to Disability.
Outside the labour market refers to the following: access to social protection, including
social security and healthcare, social advantages, education, access to and supply of goods
and services, including housing, and membership of and access to services from
organisations whose members carry out a particular profession. For the discrimination
ground of disability, the material scope is all public and private activity (except for the
labour market and strictly private activities), cf. Section 2 of the Act on the Prohibition of
Discrimination due to Disability.

Furthermore, according to the Act on Work Environment (Arbejdsmiljeloven) employers
are obligated to secure a healthy physical and psychological work environment.8> According
to this Act, it is the employer’s responsibility to work against harassment in general at the
individual workplace. It is irrelevant whether the alleged harassment is an expression of
thoughtlessness or an outright intention to harass, rather what matters is the person’s
experience of the offending act.8®

There is limited case law on harassment within employment. A 2018 decision by the Board
of Equal Treatment clarified the obligation of employers to secure a working environment
without harassment because of issues related to ethnic origin, such as an ability to speak
and understand Danish.8” The case dealt with a pedagogue of Turkish origin who had
worked in the same nursery school for nearly five years. A new child with a hearing
impairment was assigned to the room where the pedagogue worked. Shortly after the child
started, his parents complained to the manager about the pedagogue’s lack of correct
Danish. The pedagogue was not informed about the complaints and about the
accommodations that the manager initiated to deal with the criticism from the parents.
Among other things, the manager had told the parents about the pedagogue’s working
hours, with the result that the parents picked up their child right before the pedagogue
was going to be the only pedagogue in the room. The pedagogue only heard about these
things from other colleagues. Half a year after the child had started in the nursery school,
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the pedagogue went on sick leave. While she was off sick, the manager decided to move
her to another room to limit her daily confrontations with the parents. The pedagogue did
not agree with the move and ended up being dismissed because of sickness absence. She
filed a complaint with the Board of Equal Treatment and argued that her manager had
accommodated the wishes of the parents instead of protecting her as an employee. She
argued that the constant criticism from the parents and lack of support from her manager
had resulted in insecurity, stress and depression. She claimed that she had been harassed
because of her ethnic origin. The Board explained that harassment within the labour market
is deemed to be discrimination when conduct related to ethnic origin (like complaining that
a person does not speak correct Danish) takes place with the purpose or effect of violating
the dignity of a person and of creating an intimidating, hostile, degrading, humiliating or
offensive environment for the person concerned. The Board also underlined that the
employer or manager is obliged to protect employees against harassment, including
harassment committed by other employees or customers. The Board stated that the
complainant’s sickness, which led to her dismissal, was a result of the conflict with the
parents as well as her experience of not being supported by her manager. On that basis,
the Board concluded that the manager had not done enough to secure a working
environment without harassment for the pedagogue. Thus, the manager could not prove
that the principle of equal treatment had not been violated and the complainant received
compensation corresponding to nine months’ salary due to the discrimination because of
ethnic origin.

Outside the area of employment, in 2019 the Board of Equal Treatment dealt with a case
about a man from Latvia.®® He did not have the required ticket for traveling by public
transport in Denmark. He was therefore charged with a fine on the train. The man claimed
that the steward had exposed him to harassment due to ethnic origin because of the fact
that the steward had addressed him in Russian. The Board argued that although the
complainant perceived the address in Russian to be offensive, the Board did not find that
the steward intended to discriminate against the complainant or that the steward should
have known that his choice of language could be perceived as offensive. The complainant
was therefore unsuccessful in the complaint.

b)  Scope of liability for harassment

According to Section 3(4) of the Act on Ethnic Equal Treatment and Section 5(4) of the Act
on the Prohibition of Discrimination due to Disability, the prohibition of harassment applies
to anybody who performs tasks within the scope of the Act.

Where harassment is perpetrated by an employee, the employer is liable. In some cases,
the employee is also liable. The following will deal with harassment in the labour market.

The prohibition of harassment in Section 1(4) of the Act on the Prohibition of Discrimination
in the Labour Market etc. applies in situations where the employer is the one exercising
the harassment.

The guidelines to Section 1(4)% state that the employer may also be liable for any
harassment or other discriminatory behaviour exercised by employees, as the employer
has to take the necessary measures to ensure a harassment-free working environment.

Thus, where harassment is perpetrated by an employee, the main rule is that only the
employer is liable.

This also follows from the general Danish principle of employer liability according to
Provision 3-19-2 of the Danish Act (Danske Lov), which dates from 1683. According to this

8  Board of Equal Treatment, Decision No. 9619 of 12 June 2019.
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principle, employers are responsible not only for their own negligence and faults, but also
for faults committed by their employees acting on their behalf. However, as harassment is
not part of performing a job, harassment will not be considered as included in, or part of,
the employer’s responsibility, unless the employer has neglected their duty to instruct or
correct their staff as a good employer should do to avoid harassment among employees.

As described above, only employers are obligated by Provision 3-19-2 of the Danish Act
and by the Act on the Prohibition of Discrimination in the Labour Market etc. If the employer
is not responsible for harassment by an employee against another employee, the employee
who experienced harassment can claim compensation from his or her colleague according
to the general legislation on damage liability, and more precisely Section 26 of the Act on
Damage Liability (Erstatningsansvarsloven).®°

2.5 Instructions to discriminate (Article 2(4))
a) Prohibition of instructions to discriminate

In Denmark, instructions to discriminate are prohibited in national law. Instructions are
not defined in detail.

The law just prohibits an instruction to discriminate, cf. Section 1(5) of the Act on the
Prohibition of Discrimination in the Labour Market etc., Section 3(5) of the Act on Ethnic
Equal Treatment and Section 5(5) of the Act on the Prohibition of Discrimination due to
Disability.

In Denmark, instructions explicitly constitute a form of discrimination.

In the labour market, an instruction to discriminate against persons on grounds of race,
skin colour, religion or belief, political opinion, sexual orientation, age and disability or
national, social or ethnic origin shall be deemed to be discrimination, cf. Section 1(5) of
the Act on the Prohibition of Discrimination in the Labour Market etc.

Outside the labour market, an instruction to discriminate against persons on grounds of
race, ethnic origin or disability shall be deemed to be discrimination, cf. Section 3(5) of the
Act on Ethnic Equal Treatment and Section 5(5) of the Act on the Prohibition of
Discrimination due to Disability.

b)  Scope of liability for instructions to discriminate

In Denmark, the instructor is liable for discrimination. The prohibition of instruction in
Section 1(5) of the Act on the Prohibition of Discrimination in the Labour Market etc. applies
in situations where the employer gives an instruction to employees to discriminate, for
example in a recruitment situation where the employer tells the personnel manager to
avoid hiring employees with an ethnic minority background. An employee who instructs a
colleague to discriminate against another colleague is not covered by the prohibition,
because none of them has the power of an employer to instruct.

The employer may be liable for discriminatory behaviour, including an instruction to
discriminate that is carried out by employees, as the employer has to take the necessary
measures to ensure a working environment without discrimination.

This also follows from the general Danish principle of employer liability according to
Provision 3-19-2 of the Danish Act. However, as an employee’s instruction to discriminate
is not part of performing a job, it will not be part of the employer’s responsibility, unless
the employer has neglected the duty to avoid discrimination among employees.

%0 Consolidated Act No. 1070 of 24 August 2018 with later amendments.
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As described above, only employers are obligated by Provision 3-19-2 of the Danish Act
and by the Act on the Prohibition of Discrimination in the Labour Market etc. If the employer
is not responsible for an instruction to discriminate by an employee, the employee who
experienced discrimination can claim compensation according to Section 26 of the Act on
Damage Liability.°® Compensation can be claimed from the person who instructed the
discrimination as well as from the person who actually discriminated.

The prohibition of instruction (discrimination on account of race and ethnic origin) in
Section 3(5) of the Act on Ethnic Equal Treatment only involves service providers. As in
the case of employers, the provision only applies where the person giving the instruction
has some authority or right of supervision over the person receiving the instruction. In
other words, there must be a certain hierarchical relationship between the instructor and
the person receiving the discriminatory instruction. A situation where a customer
encourages a shopkeeper to discriminate against third parties will not be covered by the
provision.

A 2019 Board of Equal Treatment case dealt with a private person who advertised the sale
of her allotment garden.®? She refused to consider a man with a foreign-sounding name at
the time of the sale, citing his ethnic origin. The man filed a complaint arguing that he had
been subjected to discrimination based on his ethnic origin. In the case, the seller argued
that she had rejected the complainant following a general instruction from the garden
association. The Board found that the seller had not, at the time of the rejection of the
complainant, in fact acquired the right of use of the allotment garden in the garden
association. Although, the garden association had established guidelines for the maximum
number of members with an ethnic minority background, the garden association did not
have the authority to instruct the seller. The reason was that she had not acquired the
legal right of use of the garden. The complainant was therefore unsuccessful in the
complaint against the garden association. The Board, however, concluded that the seller
had violated Section 3(5) of the Act on Ethnic Equal Treatment and awarded compensation
of EUR 670 (DKK 5 000)

The prohibition of instruction (discrimination on account of disability) in Section 5(5) of the
Act on the Prohibition of Discrimination due to Disability applies to all public and private
activities in all areas of society, except for the labour market. In practice, it will most often
involve service providers in situations where there is a certain hierarchical relationship
between the instructor and the person receiving the discriminatory instruction. One
example described in the preparatory work is an owner of a nightclub who instructs his
employees to reject customers who use a wheelchair.®® Another example is an owner of a
holiday home who instructs the estate agent not to rent his holiday home to individuals
with intellectual disabilities.

2.6 Reasonable accommodation duties (Article 2(2)(b)(ii) and Article 5
Directive 2000/78)

a) Implementation of the duty to provide reasonable accommodation for people with
disabilities in the area of employment

In Denmark, the duty on employers to provide reasonable accommodation for people with
disabilities is included in the law according to Section 2(a) of the Act on the Prohibition of
Discrimination in the Labour Market etc.

Reasonable accommodation is described in the law but not defined in detail. Section 2(a)
of the Act on the Prohibition of Discrimination in the Labour Market etc. states that the
employer shall take reasonable measures in view of the practical needs to provide a person

°1  Consolidated Act No. 1070 of 24 August 2018 with later amendments.
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with disabilities access to employment, to pursue employment or advance in employment,
or to give a person with disabilities access to vocational training. The obligation to provide
accommodations does not apply if a disproportionate burden is thereby imposed upon the
employer. It follows from Section 2(a) that the burden will not be considered to be
disproportionate if it is sufficiently eased by public measures, including financial assistance
from the state.

b) Case law

Whether an employer has fulfilled his or her duty to provide reasonable accommodation
will always depend on a concrete assessment. The growing body of case law in the area
gives some indications on the criteria to be used when assessing the extent of this duty.

The employer’s knowledge about the employee’s disability

It is a precondition of the duty to provide accommodations that the employer knows - or
ought to know - about the employee’s disability. This is illustrated by two landmark
Supreme Court rulings from 2015.

The first case was part of the Ring and Skouboe Werge case complex. The Danish Ring and
Skouboe Werge CJEU cases (C-335/11 and C-337/11) were the basis for two judgments
delivered by the Maritime and Commercial Court on 31 January 2014.°* The Danish Court
found that the adaptation of the workplace with a height-adjustable desk as well as part-
time employment constituted reasonable accommodation. The two women in question
were each awarded compensation equal to 12 months’ salary. The Skouboe Werge case
was appealed by the employer and the Supreme Court observed that it is a precondition
of the employer’s obligation to establish reasonable accommodation that the employer
actually knows or ought to know about the disability. The parties in the case had been
emailing each other during the sickness absence of the employee, but the note from the
specialist doctor with the long-term prognosis was not sent to the employer. On that basis,
the Court did not find that the employer knew or ought to have known at the time of the
dismissal about the fact that the illness had caused a disability and the employer was
acquitted.®®

The second case dealt with an employee who had told her employer when she got a
diagnosis of arthritis.®® She had also informed the employer about the need to modify her
tasks. On that basis, the Court found that the employer knew about the disability and was
obliged to establish reasonable accommodation. The second case is from 2016.

The employee with a disability must be competent, capable and available

Recital 17 of the Employment Equality Directive is not directly reflected in the Danish
legislation. It is, however, stated in the preparatory work for the Act on the Prohibition of
Discrimination in the Labour Market etc. that an employer should only choose an applicant
with a disability if the applicant is as qualified as an applicant without a disability. Thus,
the duty of reasonable accommodation only applies when the applicant with a disability
has the necessary qualifications to do the job if accommodations are made.

The Eastern High Court issued a judgment on this issue in 2020.%” The judgment dealt with
a woman who was employed as a medical secretary at a regional hospital in 2006. The
secretary had Meniéres disease caused by problems with pressure regulation in the inner
ear. The symptoms included fatigue and hearing loss. It was undisputed during the

%4 Maritime and Commercial Court, judgment No. F-13-06 and judgment No. F-19-06 of 31 January 2014. See
U.2014.1223S for the printed judgment No. F-19-06.

95 Supreme Court judgment of 23 June 2015, Case No. 25/2014. Printed in U2015.3301H.

% Supreme Court judgment of 11 August 2015, Case No. 104/2014. Printed in U2015.3827H.

97 Eastern High Court judgment of 28 February 2020, Case No. BS-14028/2018-OLR.
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proceedings that the secretary had a disability. In 2015, her disability worsened and it
became difficult for her to perform hearing-demanding tasks and she was dismissed from
her position in September 2016. The question for the court was whether, over the summer
of 2016, the hospital should have initiated further accommodation for the complainant to
be able to keep her position. The Eastern High Court found that the most important
functions of a medical secretary required an ability to hear. After the worsening of the
complainant’s disability in August of 2016, she was therefore no longer competent, suitable
and available to perform her job. The court also stated that the hospital could not be
required to consolidate non-hearing tasks from other departments for the complainant to
handle, or to establish a flexible job for her. The court therefore concluded that the
dismissal did not constitute discrimination based on disability.

When comparing qualifications of job applicants and evaluating whether a person is
competent, capable and available, it follows from case law that the person with a disability
is to be assessed according to his or her capacity to carry out the essential functions of the
position after reasonable accommodation is made.

The nature of accommodations

Possible accommodations can be of a material and organisational nature, including
adjustment of workplaces and workstations, modification of work patterns or divisions of
labour, or reduction of working hours.

A 2017 ruling from the Supreme Court illustrates that if an employee needs reduced
working hours because of her disability, the employer must show a willingness to look into
possible accommodations like flex-jobs, part-time jobs, etc.?® The case dealt with a woman
who had undergone serious brain surgery. After the surgery, she experienced abnormal
tiredness and was on sick leave for about two months. Thereafter she was on partial sick
leave for eight months. She wanted to go back to her full-time position in the bank where
she had been employed for 18 years. However, the extreme fatigue meant that she could
not work for more than 12 to 18 hours a week. The hospital had recommended a ‘flex-job’
with reduced working hours (for people with a reduced ability to work) but the employer
rejected this. After this rejection, the claimant called in sick again. She was dismissed three
weeks later and argued that the dismissal was discriminatory because of her disability. The
Supreme Court stated that there were no prospects for the woman getting back to a full-
time position in the bank as she was suffering from a ‘diagnosed disabling fatigue’. The
Supreme Court concluded that the impairment at the time of the dismissal constituted a
disability and that the bank had been aware of the disability. The Supreme Court also
stated that the bank had failed to fulfil its obligation to establish reasonable
accommodation. This was based on the reasoning by the High Court that the employer had
refused the claimant a ‘flex-job’ without examining the options more closely. In conclusion,
the dismissal constituted discrimination based on disability.

In a 2016 ruling from the Supreme Court, the Court evaluated the extent of an employer’s
obligation to provide a part-time position as reasonable accommodation.?® The Court
argued that for the employer to provide for a 20-hour/week position, the employer would
have to divide a current full-time position into two part-time positions. The Court stated
that for objective reasons this organisational change in a small department consisting of
three employees would constitute a disproportionate burden to the employer and the
employer was acquitted. The case illustrates that an employer is not obliged to divide a
full-time position into two part-time positions if there are objective reasons (like the small
size of the company/department) for a current position to be full-time. It also illustrates
that employers are given a wide discretion when it comes to the expedient organisation of
their operations and services.

%8 Supreme Court judgment of 22 November 2017, Case No. 305/2016. Appeal of Eastern High Court
judgment of 30 June 2016, Case No. B-477-15. Printed in U.2018.853H.
%9 Supreme Court judgment of 13 April 2016, Case No. HR-98/2015.
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In 2018, the Board of Equal Treatment dealt with a complaint from a woman who had been
dismissed from her job as a kitchen assistant in November 2016.1%° Because of surgery
and treatment for breast cancer in 2011, she continued to experience severe pain in the
left side of her body. It was particularly difficult for the kitchen assistant to lift heavy
weights. When she started working in 2012 after the cancer treatment, the local
municipality granted her a personal assistant for 12 hours every week. At the time of
dismissal, she had a personal assistant for four hours a week. Because of her pain, the
complainant continued to sleep badly at night, and it was difficult for her to get to work in
the early mornings. For several years, the complainant had performed her job by doing
nightshifts. However, in 2016 the employer changed the employees’ duty rosters due to a
restructuring of the company. This meant that the kitchen assistant would have had to
work at different hours during the day, including morning shifts. The complainant could
not accept the changes and was dismissed from her position. Based on medical information
and the fact that the complainant had been granted a personal assistant, the Board found
that she had a disability covered by the anti-discrimination legislation. The Board also
found that the employer had not looked into and evaluated the possibility of adjusting the
duty roster according to the kitchen assistant’s need for night shifts. The Board therefore
concluded that the employer had not fulfilled its duty to provide reasonable
accommodation. The kitchen assistant was awarded compensation amounting to nine
months’ salary.

Two 2018 cases for the Board of Equal Treatment dealt with young men who applied for
plumbing apprenticeships.1%! In both cases, the applicants were deaf or hard of hearing
and their applications were rejected. In the rejections, the employers referred to issues of
communication and safety as well as the capacity of the respective company. In other
words, the employers argued that it would be too difficult to have an employee who was
deaf or hard of hearing. The Board stated that the employers had to prove that the duty
to provide reasonable accommodations was fulfilled. The Board found in both cases that
the employers had not looked into whether the young men would have been able to
perform their duties as plumbing apprentices with reasonable accommodations, for
example in the form of changed work patterns or division of tasks. Nor had the employers
looked into the possibilities of obtaining help from public authorities. Thus, the employers
had not proven that it would be a disproportionate burden to hire the young men. Both
young men were awarded compensation of EUR 1 675 (DKK 12 500).

The accommodation must be reasonable

The obligation to provide accommodations does not apply if a disproportionate burden is
thereby imposed upon the employer, meaning that the accommodation is not reasonable.
The size of the employer’s business is relevant when evaluating the reasonability of an
accommodation. This is illustrated in a judgment from the Maritime and Commercial Court,
which dealt with a colour-blind seaman.'%? According to Danish law, the seaman was not
allowed to perform essential tasks on the ship he worked on because of his colour blindness
and was therefore dismissed. The Court stated that the seaman had a disability and
examined whether the employer should have established reasonable accommodation. The
Court concluded that the only realistic option would be to hire an extra seaman during the
two weeks when the seaman in question was at sea. As a small shipping company with few
employees, such a measure would be unreasonable for the employer.

When evaluating whether the burden placed on the employer is disproportionate,
consideration is also given to whether public authorities will cover some or all of the
expense. There is no obligation on the employer to apply for public funding to cover such
expense. But in a concrete discrimination case before the Board or the courts, it can be

100 Board of Equal Treatment, Decision No. 9736 of 30 October 2018.

101 Board of Equal Treatment, Decision No. 9894 of 10 October 2018 and Decision No. 9896 of 10 October
2018.

102 Maritime and Commercial Court judgment of 22 December 2014, Case No. F-2-13. Printed in U2015.1053S.
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detrimental to the employer, if otherwise possible funding has not been applied for. This is
illustrated in an older landmark ruling from the Maritime and Commercial Court.%3 The
case dealt with an employee who had severe permanent backache. Due to his illness, the
employer decided to terminate the training agreement. The employer had refused a
proposal from the municipality concerning a personal assistant arrangement paid for by
the municipality. The Court concluded that discrimination based on disability had taken
place.

It is the employer who has to prove that accommodations impose a disproportionate
burden. In concrete terms, the employer must look into and evaluate various possibilities
of accommodation. In cases of dismissal, an employer must be able to document that steps
have been taken to provide reasonable accommodation with regard to an employee’s
specific needs before the decision on dismissal was made. A 2017 ruling by the Eastern
High Court dealt with a horse rider who was training to become a riding instructor.1%4
Because of a back injury, she could not meet the requirements established by the Danish
Riding Confederation. The question for the Court was whether a dispensation from the
requirements constituted reasonable accommodation and thus whether the rejection of
such dispensation by the Riding Confederation constituted indirect discrimination because
of disability. The Court found that the Riding Confederation had proven that the tests and
requirements to become an instructor were objectively justified by a legitimate aim, and
that the means of achieving that aim were appropriate and necessary. The Court also found
that the Confederation had proven that no accommodations could possibly help the rider
to pass the relevant tests. In conclusion, discrimination based on disability had not taken
place.

C) Definition of disability and non-discrimination protection

The definition of a disability for the purposes of claiming reasonable accommodation is the
same as for claiming protection from discrimination in general.

d) Failure to meet the duty of reasonable accommodation for people with disabilities

In Denmark, failure to meet the duty of reasonable accommodation in employment for
people with disabilities is recognised as a form of discrimination.

If an employer denies or does not provide reasonable accommodation and if this is not
justified, it will constitute indirect discrimination, cf. Section 2(a) of the Act on the
Prohibition of Discrimination in the Labour Market etc., which refers to Section 1(3) of the
Act. The reasonable accommodation case is dealt with as a case of indirect discrimination
meaning that the burden of proof will be shifted, cf. Section 7(a) of the Act on the
Prohibition of Discrimination in the Labour Market etc. The provision does not entail a total
shift of burden of proof, but a divided burden of proof.

A victim of indirect discrimination can claim compensation from the employer according to
Section 7 of the Act on the Prohibition of Discrimination in the Labour Market etc. There is
no penalty.

e) Duties to provide reasonable accommodation in areas other than employment for
people with disabilities

In Denmark, there is no general legal duty to provide reasonable accommodation for people
with disabilities outside the area of employment, including vocational training. This is
specifically stated in Section 3 of the Act on the Prohibition of Discrimination due to
Disability. According to the preparatory work for this law, one of the reasons for not

103 Printed in U.2009.1948SH.
104 Eastern High Court judgment of 23 August 2017, Case No. B-2441-16.

35



including a duty to provide reasonable accommodation was what was referred to as
‘unpredictable socio-economic costs’.10>

A 2019 case for the Board of Equal Treatment illustrates the possible effects of this lack of
duty to provide reasonable accommodation outside the labour market. The case dealt with
alleged discrimination in housing.'°® During night epilepsy seizures, a co-owner in a
cooperative dwelling created noise to the nuisance of other resident co-owners. The
complainant and his spouse received a demand letter from the property management
stating that violations of the house rules could lead to expulsion from the association.
According to the house rules, residents needed to maintain good peace and order and not
carry out noisy behaviour. In the case, the complainant argued that he and his wife had
been subject to discrimination because of disability when they received the demand letter.
The Board underlined that the Act on the Prohibition of Discrimination due to Disability
does not involve an obligation to provide either reasonable accommodation or accessibility.
The complainant had severe frontal lobe epilepsy and the Board concluded that the
complainant had a disability covered by the Act. The Board then found that the complainant
had established facts that he had been put at a disadvantage compared to other residents
in the dwelling. The Board, however, stated that the differential treatment because of
disability was objectively justified by a legitimate aim to comply with the house rules on
noise for the sake of the neighbours. The Board further assessed that it was necessary to
make demands like the demand letter in order to achieve the purpose of the house rules
on noise. The Board also argued that the means (the demand letter) were appropriate to
achieving the desired goal of noise reduction. Therefore, the complaint was unsuccessful
and the Act on the Prohibition of Discrimination due to Disability had not been violated.

In December 2020, the Act on the Prohibition of Discrimination due to Disability was
amended to include a legal duty to provide reasonable accommodation for young people
and children with disabilities in public and private day-care institutions and schools.'%” The
new provision in Section 9(a) entered into force on 1 January 2021. It follows from Section
9(a) that in assessing what is considered reasonable, special attention must be paid to the
effect of removing the barriers as well as to the costs associated with the accommodation,
taking into account the resources of the individual day-care institution or school. This
wording of the obligation to provide reasonable accommodation is more specific than the
wording in the Act on the Prohibition of Discrimination in the Labour Market etc. Here it is
stated in Section 2(a) that the obligation to provide accommodation does not apply if
thereby it imposes a disproportionate burden on the employer. It is also emphasised in
Section 2(a) that if this burden is sufficiently alleviated through public measures, the
burden will not be considered disproportionate. Future case law will show whether the
obligation to provide reasonable accommodation will be interpreted in new ways when it
comes to day-care centres and schools.

f) Duties to provide reasonable accommodation in respect of other grounds

In Denmark, there is no legal duty to provide reasonable accommodation in respect of
other discrimination grounds in the public and private sector.

105 Notat af 21. august 2017 fra Bgrne- og Socialministeriet og Finansministeriet om rimelig tilpasning af
offentlige ydelser — Svar p§ Spergsmdl 1. See https://www.ft.dk/samling/20171/lovforslag/L221/spm.htm.

106 Board of Equal Treatment, Decision No. 9756 of 8 August 2019.

107 Act No. 2218 of 29 December 2020.
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3 PERSONAL AND MATERIAL SCOPE
3.1 Personal scope

3.1.1 EU and non-EU nationals (Recital 13 and Article 3(2), Directive 2000/43
and Recital 12 and Article 3(2), Directive 2000/78)

In Denmark, there are no residence or citizenship/nationality requirements for protection
under the relevant national laws transposing the directives. Undocumented migrants and
those with irregular status are therefore protected by the Danish anti-discrimination laws.

3.1.2 Natural and legal persons (Recital 16, Directive 2000/43)
a) Protection against discrimination

In Denmark, the personal scope of anti-discrimination law does not cover legal persons for
the purpose of protection against discrimination. Only natural persons are protected
against direct and indirect discrimination.

In the labour market, it follows from Sections 2 and 3 of the Act on the Prohibition of
Discrimination in the Labour Market etc., which specifically mentions employees and job
applicants. Outside the labour market, it follows from Section 3 of the Act on Equal
Treatment and from Section 5 of the Act on the Prohibition of Discrimination due to
Disability that individuals are protected against discrimination on account of their race,
ethnic origin and disability.

b) Liability for discrimination

In Denmark, the personal scope of anti-discrimination law covers natural and legal persons
for the purpose of liability for discrimination.

There is no distinction in Section 2 of the Act on the Prohibition of Discrimination in the
Labour Market etc. between different kinds of employers when it comes to liability for
discrimination in the labour market. According to the general Danish labour law concept of
employers, both natural and legal persons may be liable for discrimination as employers.
The liability covers an even broader group of legal persons than the traditional Danish
labour market concept of employers. Thus, Section 3 of the Act on the Prohibition of
Discrimination in the Labour Market etc. stipulates that the prohibition of discrimination
applies to anybody who runs vocational training and assigns employment, who issues
decisions on access to self-employment and who issues decisions on membership and
benefits provided by trade unions or employers’ associations.

A 2019 decision by the Board of Equal Treatment illustrates the obligation to provide
reasonable accommodation in access to employment and how that applies to anybody
assigning employment.1%8 In the case, the complainant was a job-seeking man who argued
that he had experienced discrimination because of disability. The complainant had dyslexia
and was therefore unable to use the computers at the local municipality job centre. The
available computers did not have a dyslexia IT program installed. The job centre had told
the complainant that he could use the computers at the library. There was, however, no
agreement between the job centre and the library on the counselling of jobseekers. The
Board found that the complainant’s dyslexia constituted a disability covered by the Act.
The Board argued that individuals with reading difficulties in the municipality in question
did not have access to the relevant IT equipment for carrying out job searches. This group
of individuals therefore had a disadvantage in comparison with other individuals regarding
job seeking. The Board found that by referring the complainant to the library, the local

108 Board of Equal Treatment, Decision No. 9872 of 25 September 2019.
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municipality had not lifted the burden of proof that it had fulfilled its obligation to provide
reasonable accommodation. The Board concluded that discrimination because of disability
had taken place and the complainant was awarded compensation of EUR 2 675 (DKK
20 000).

Employers can be penalised for discriminatory job advertisements according to Section
8(2) of the Act on the Prohibition of Discrimination in the Labour Market etc. (provision of
penal law). It specifically mentions that legal persons are subject to a fine for such
discriminatory job advertisements.

In a 2019 Board of Equal Treatment case, an engineering firm had advertised for an
employee who was ‘healthy and completely fit — and full of energy’.1%® The complainant
was a woman who had been granted a flexible job from her municipality due to a chronic
illness and who could work 20 hours a week. She complained to the Board that the
advertisement was an expression of discrimination on the grounds of disability. The Board
argued that the criteria in the advertisement by themselves would not preclude a person
with a disability from being considered for the position. On that basis, the Board concluded
that the wording of the advertisement was not sufficient for the advertisement to be
deemed discriminatory due to disability. The woman was therefore unsuccessful in her
complaint.

According to Section 2 of the Act on Ethnic Equal Treatment and Section 2 of the Act on
the Prohibition of Discrimination due to Disability, there is no distinction between natural
and legal persons when it comes to liability for discrimination outside the area of
employment.

3.1.3 Private and public sector including public bodies (Article 3(1))
a) Protection against discrimination

In Denmark, the personal scope of national anti-discrimination law does not cover the
private and public sector, including public bodies, for the purpose of protection against
discrimination. Only natural persons in both the private and public sector are protected
against discrimination.

b) Liability for discrimination

In Denmark, the personal scope of anti-discrimination law covers the private and public
sector including public bodies for the purpose of liability for discrimination. Sections 2, 3
and 8 of the Act on the Prohibition of Discrimination in the Labour Market etc. stipulates
the liability of employers and anybody who runs vocational training and assigns
employment etc. According to Section 2 of the Act on Ethnic Equal Treatment and Section
2 of the Act on the Prohibition of Discrimination due to Disability, there is no distinction
between the private and public sector when it comes to liability for discrimination outside
the area of employment.

3.2 Material scope

3.2.1 Conditions for access to employment, to self-employment or to occupation,
including selection criteria, recruitment conditions and promotion,
whatever the branch of activity and at all levels of the professional
hierarchy (Article 3(1)(a))

In Denmark, national legislation prohibits discrimination in relation to conditions for access
to employment, self-employment or occupation, including selection criteria, recruitment

109 Board of Equal Treatment, Decision No. 9054 of 11 December 2019.
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conditions and promotion, whatever the branch of activity and at all levels of the
professional hierarchy, for the five grounds and in both the private and public sector, as
described in the directives.

Sections 2 and 3 of the Act on the Prohibition of Discrimination in the Labour Market etc.
cover all aspects of discrimination in relation to access to employment, to self-employment
and to occupation, including selection criteria, recruitment conditions and promotion.

A 2019 decision by the Board of Equal Treatment dealt with the deputy chairman of a
municipality’s Disability Council who had posted a text and a picture on Facebook about
the chairman of the Disability Council.!1® The chairman felt threatened by the posts and
the organisation that had appointed the deputy chairman to the Council asked her to
withdraw. On that basis, the deputy chairman argued that she had been discriminated
against and harassed because of her disability and her political views. The Board found
that the complaint dealt with an issue outside the labour market as the complainant only
received subsistence and mileage allowance for meetings in the Disability Council. The
Board therefore evaluated the case according to the Act on the Prohibition of Discrimination
due to Disability. The Board concluded that according to its case law it was obvious that
the claim by the complainant could not be upheld and the Board therefore dismissed the
case.

In a 2018 case, the Board of Equal Treatment considered volunteerism for employment
covered by the Act on the Prohibition of Discrimination in the Labour Market etc.'!! The
case dealt with an unpaid volunteer who was a lieutenant in the Danish Home Guard. When
he turned 65, he lost his rank as lieutenant and he became a soldier of the lowest rank. As
a test case, the Board adjudicated the question of whether volunteerism was covered by
the anti-discrimination law. The majority of the Board members referred to the
circumstances of the case, including the fact that although unpaid, the lieutenant was
obliged to perform a number of duties and that he had contributed 800 hours a year to the
Danish Home Guard. On that basis, the Board concluded that the complaint was covered
by the Act on the Prohibition of Discrimination in the Labour Market etc. In a previous and
similar case, the Board had reached the opposite conclusion.!!?

No case law has been found in which the Board considered whether volunteerism could fall
under the scope of vocational training (see section 3.2.4 below).

A case before the Board of Equal Treatment illustrates that the area of self-employment
and occupation is covered by the Act on the Prohibition of Discrimination in the Labour
Market etc.!!3® The complainant, who was a private lawyer born in 1960, had applied to the
Ministry of Justice to be recognised as a Government-funded defence lawyer. He received
a rejection and the ministry argued that it had rejected the application based on an
individual assessment of a number of factors, including experience and qualifications,
gender, geography and age. The complainant stated that he had been discriminated
against on account of his age. According to the Board, the ministry could not prove that
the prohibition of discrimination had not been violated. On that basis, the complainant
received compensation of EUR 3 350 (DKK 25 000).

In general, the anti-discrimination legislation does not differentiate between the public and
the private sector. However, according to the Administration of Justice Act, Danish
citizenship can be a selection criterion in the public sector for the police, judges, etc. In
the private sector, on the other hand, such a requirement may be considered indirect
discrimination due to national or ethnic origin.

110 Board of Equal Treatment, Decision No. 10011 of 28 October 2019.
111 Board of Equal Treatment, Decision No. 9254 of 7 March 2018.
112 Board of Equal Treatment, Decision No. 11063 of 12 August 2015.
113 Board of Equal Treatment, Decision No. 9564 of 27 June 2018.
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3.2.2 Employment and working conditions, including pay and dismissals (Article

3(1)(c))

In Denmark, national legislation prohibits discrimination in working conditions, including
pay and dismissals, for all five grounds and for both private and public employment. Thus,
Section 2(1) of the Act on the Prohibition of Discrimination in the Labour Market etc.
prohibits public and private employers from exercising differential treatment in connection
with recruitment, dismissal, transferral, promotion and work and pay conditions.14

3.2.3 Access to all types and all levels of vocational guidance, vocational
training, advanced vocational training and retraining, including practical
work experience (Article 3(1)(b))

In Denmark, national legislation prohibits discrimination in vocational training outside the
employment relationship, such as adult lifelong learning courses or vocational training
provided by technical schools or universities.

Access to all types, and to all levels of vocational guidance, vocational training, advanced
vocational training and retraining, including practical work experience, are covered in
Section 3(1) and 3(2) of the Act on the Prohibition of Discrimination in the Labour Market
etc. This provision covers any training aiming at paid employment. Paid employment must
be understood in a very broad sense.

In 2020, the DIHR published a report on the equal treatment of students with disabilities
in vocational education and training schools.!!> Such schools are covered by the prohibition
of discrimination in the Act on the Prohibition of Discrimination in the Labour Market etc.
The report noted that the dropout rates for students with disabilities was far higher than
their co-students without disabilities. The report also showed that more students with
disabilities ended up with school-based practical training instead of an apprenticeship in a
company.

In a 2019 case before the Board of Equal Treatment a man, born in 1968, applied for and
was admitted to an educational summer programme.!® Among other things, the
programme included a study trip abroad as well as company visits. When the man’s age
was subsequently noticed by the education programme provider, they refused to allow him
to participate, citing an age limit of 30 years. The Board of Equal Treatment stated that
the prohibition of discrimination also applies to anyone who carries out counselling and
education activities and anyone who assigns employment, including education, training,
job training, etc. aimed at employment. The Board argued that according to information
from the provider, the programme included, among other things, a number of courses and
activities that are relevant to students in their field of telecom studies. The summer
programme ended with an exam and the students received diplomas for their participation.
The Board therefore concluded that the study programme provider was covered by the
prohibition of age discrimination in Section 3(2) of the Act on the Prohibition of
Discrimination in the Labour Market etc. The Board agreed that the complainant had been
subject to direct discrimination because of age and awarded compensation of EUR 1 670
(DKK 12 500).

Section 2(2) of the Act on Ethnic Equal Treatment and Section 2(2) of the Act on the
Prohibition against Discrimination due to Disability state that the Acts shall not apply to
areas covered by the Act on the Prohibition of Discrimination in the Labour Market etc.

114 Art. 2(2) of the Act on the Prohibition of Discrimination in the Labour Market etc. states: ‘Discrimination
shall be deemed to have occurred in relation to payment conditions if an equal salary is not offered for the
same job or for jobs which are regarded as having the same value.’

115 DIHR (2020) Ligebehandling af elever med handicap p8 erhvervsskoler, (Equal treatment of students with
disabilities in vocational education and training schools).
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Education and training outside the labour market - not covered by the Act on the
Prohibition of Discrimination in the Labour Market etc. - is covered by Section 2(1) of the
Act on Ethnic Equal Treatment and by Section 2(1) of the Act on the Prohibition against
Discrimination due to Disability.

In a case of race discrimination at a technical school,!!” it was decided by a city court and
confirmed by the Eastern High Court that this situation was not covered by the Act on the
Prohibition of Discrimination in the Labour Market etc. but rather by the Act on Ethnic Equal
Treatment prohibiting unequal treatment in goods and services, education etc. By
considering a technical school as education covered by the Act on Ethnic Equal Treatment,
race discrimination was covered. However, an implementation problem exists in relation
to the other protected grounds: by making this decision, the High Court excluded students
at technical schools from protection against discrimination due to age, sexual orientation,
religion and belief (as no provisions against discrimination on these grounds exist in the
field of goods and services, education, etc.). The case should have been adjudicated
according to the Act on the Prohibition of Discrimination in the Labour Market etc. and thus
appears not to comply with national law. No subsequent rulings on this topic have been
found.

3.2.4 Membership of, and involvement in, an organisation of workers or
employers, or any organisation whose members carry on a particular
profession, including the benefits provided for by such organisations
(Article 3(1)(d))

In Denmark, national legislation prohibits discrimination in relation to membership of, and
involvement in workers’ or employers’ organisations as formulated in the directives for all
five grounds and for both private and public employment, cf. Section 3(4) of the Act on
the Prohibition of Discrimination in the Labour Market etc.

In a concrete case, the Board of Equal Treatment dealt with the question of age
discrimination in the regulations of a labour union.''® The complainant in the case had been
a sector president in the labour union. She was unable to run for re-election at the congress
because of regulations stipulating that candidates for the post of sector president had to
be under the age of 60. The Board referred to Section 3(4) of the Act on the Prohibition of
Discrimination in the Labour Market etc., which deals with involvement in workers’
organisations. The Board also argued that the post of sector president in reality constituted
‘occupation’ in the words of Article 3(1)(a) of the Directive. On that basis, the Board
concluded that the regulations of the labour union violated the prohibition of age
discrimination in the Act on the Prohibition of Discrimination in the Labour Market etc.
Thus, the complainant was awarded compensation of EUR 3 350 (DKK 25 000).

3.2.5 Social protection, including social security and healthcare (Article 3(1)(e)
Directive 2000/43)

In Denmark, national legislation prohibits discrimination in social protection, including
social security and healthcare, as formulated in the Racial Equality Directive, cf. Section
2(1) of the Act on Ethnic Equal Treatment. This protection only extends to race and ethnic
origin.

According to Section 50 of the Danish Health Act, all residents with a right to free treatment
in hospitals, by general practitioners or by specialists, have a right to an interpreter when
a doctor finds that an interpreter is necessary to explain the treatment. With the primary
aim of further incentivising foreigners to learn Danish, new rules regarding interpreting

117 Eastern High Court judgment of 27 June 2006, Case No. B-4028-05.
118 Board of Equal Treatment, Decision No. 10073 of 22 June 2016.
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fees came into force on 1 July 2018.''° According to Section 50(2) of the Health Act,
patients who have a need for an interpreter and who have lived in Denmark for more than
three years are charged a fee for the interpreting service. A report from DIHR and the
Danish Medical Association examines the results of a survey in which more than 600
doctors account for their experiences with the interpreter services charge and its
implications after one year in force.'?° The report shows that the fee has resulted in an
increased use of relatives as interpreters, and that patients who do not speak Danish well
may not receive the right healthcare. The rules may therefore cause indirect discrimination
due to ethnic origin or race. The rules do not apply to people who use sign language
interpretation.

The DIHR published a report in 2020 on ethnicity and the use of coercion in psychiatry.'?!
The report shows that a patient of nhon-Western origin has about a 40 % increased risk of
being subjected to coercion in contrast to a patient of Danish origin. This has been a trend
throughout the period from 2005-2018. The report also shows that a patient of non-
Western origin was, on average, 45 % more likely to experience fixation and physical
coercion than a patient of Danish origin in the period from January 2017 to October 2018.
Based on the analyses, the DIHR made a number of recommendations, including enhanced
data collection and improved multilingual competencies among health professionals.

Section 2(1) of the Act on the Prohibition of Discrimination due to Disability prohibits
discrimination on account of disability in all public and private activities in all areas of
society, including social protection.

A 2019 decision by the Board of Equal Treatment dealt with a man with dyslexia who had
been denied financial aid to purchase a computer, printer and internet connection under
the Danish social legislation.'?2 The complainant believed that the refusal constituted
discrimination because of disability. In the case, the Board made reference to two 2018
decisions (Decision No. 9040 of 6 December 2018 and Decision No. 9041 of 6 December
2018). In these decisions, the Board had concluded that the Act on the Prohibition of
Discrimination due to Disability does not cover or encompass the material content of
decisions by public authorities or legislation enacted by the Parliament. In its 2019
decision, the Board argued that the complaint about the rejection of financial aid dealt with
the application and interpretation of the Act on Social Services and the Order of Assistive
Technology. Consequently, and in accordance with the two 2018 decisions, the complaint
fell outside the scope of the Act on the Prohibition of Discrimination due to Disability. The
Board therefore dismissed the complaint.

The discrimination grounds of religion/belief, age and sexual orientation are not covered
by the discrimination laws. However, discrimination in social protection is prohibited by the
general principle of equality in administrative law.

a) Article 3(3) exception (Directive 2000/78)
The exception in Article 3(3) of Directive 2000/78 is not directly repeated or implemented

in the Act on the Prohibition of Discrimination in the Labour Market etc. However, Section
43 of the Act on Unemployment states that a member of an unemployment insurance fund

119 Consolidated Act No. 903 of 26 August 2019 (Sundhedsloven). Regulation No. 855 of 23 June 2018
(Bekendtggrelse om tolkebistand efter sundhedsloven). The rules are described in the latest official periodic
report from Denmark to the CERD-Committee covering the period from July 2013 to December 2018. See
UN document CERD/C/DNK/22-24 of 7 February 2019, paragraphs 185-190.

120 DIHR and the Danish Medical Association (Leegeforeningen) (2019), Egenbetaling for tolkebinstand - laegers
erfaring med ordningen (December 2019). See: https://menneskeret.dk/udgivelser/egenbetaling-
tolkebistand-laegers-erfaring-ordningen.

121 DIHR (2020), Etnicitet og tvang i psykiatrien (Ethnicity and coercion in psychiatry). See:
https://menneskeret.dk/udgivelser/etnicitet-tvang-psykiatrien.

122 Board of Equal Treatment, Decision No. 9875 of 25 September 2019.

42


https://menneskeret.dk/udgivelser/egenbetaling-tolkebistand-laegers-erfaring-ordningen
https://menneskeret.dk/udgivelser/egenbetaling-tolkebistand-laegers-erfaring-ordningen
https://menneskeret.dk/udgivelser/etnicitet-tvang-psykiatrien

will automatically stop being a member when he or she becomes eligible for the state
pension - for most people at the age of 65.123

In a concrete case, the Supreme Court dealt with the question of whether the Danish Act
on Unemployment Insurance violated the Employment Equality Directive (2000/78/EC).%24
In the case, A was informed by his unemployment insurance fund that his membership
would be terminated because of the fact that he turned 65 and would be eligible for the
state pension. A was still working at that time and did not want to retire. One year later,
he resigned from his job and declared himself unemployed as well as available. He did not
take the state pension and requested unemployment benefit instead. The unemployment
insurance fund declined his request, referring to Section 43 of the Act on Unemployment
Insurance which states that a member of an unemployment insurance fund will
automatically stop being a member at the age of 65. A sued the Ministry of Employment,
claiming that Section 43 of the Act on Unemployment Insurance violated Article 2 of the
Employment Equality Directive and the general EU principle on prohibition of age
discrimination. The Supreme Court concluded that the Danish system of unemployment
benefit should be regarded as a public scheme of social protection. The Court stressed the
fact that the unemployment benefit scheme works independently of employers and that
the benefit cannot be compared to a salary. According to the Court, the payment of
unemployment benefit was therefore covered by the exception clause in Article 3(3) of the
Employment Equality Directive. In conclusion, the Court stated that Section 43 of the
Danish Act on Unemployment Insurance did not violate the Employment Equality Directive.

3.2.6 Social advantages (Article 3(1)(f) Directive 2000/43)

In Denmark, national legislation prohibits discrimination in social advantages as formulated
in the Racial Equality Directive, by Section 2(1) of the Act on Ethnic Equal Treatment. The
protection in this Act only extends to race and ethnic origin.

Complementary to this protection is Section 1 of the criminal Act on the Prohibition of
Discrimination due to Race etc. of 1971. According to this Act, penalties are warranted for
differential treatment of persons on the grounds of race, skin colour, national or ethnic
background, belief and sexual orientation in a number of areas of life, including social
advantages. Any public or private leisure facilities, etc. open to the public, whether on a
commercial or non-profit basis, must be offered on equal terms. According to the Act on
the Prohibition of Discrimination due to Race etc. it is also an offence to refuse access on
the same terms as others to social advantages or to social centres, or similar facilities open
to the public, if the refusal is based on one of the protected grounds. As described, there
is a certain overlap between the protection against discrimination offered by civil and
criminal law - but not on all discrimination grounds. In theory, criminal law can make up
for the fact that sexual orientation, age and religion are not included in the protection
offered by civil law. However, in practice, no indictments or case law have been found
regarding such discrimination. This means that it can be questioned whether the protection
against discrimination due to sexual orientation, age and religion is effective in relation to
social advantages. To the knowledge of the author, it is not clear why the protection is not
being invoked.

Section 2(1) of the Act on the Prohibition of Discrimination due to Disability prohibits
discrimination on account of disability in all public and private activities in all areas of
society, including social advantages.

123 Consolidated Act No. 215 of 12 February 2021 (Lov om Arbejdslgshedsforsikring).
124 Supreme Court judgment of 19 January 2015, Case No. 308/2012. Printed in U2015.1303H.
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3.2.7 Education (Article 3(1)(g) Directive 2000/43)

In Denmark, national legislation prohibits discrimination in education as formulated in the
Racial Equality Directive, cf. Section 2(1) of the Act on Ethnic Equal Treatment. The
protection in this Act only extends to race and ethnic origin. The protection against
discrimination within education covers protection against bullying constituting harassment
due to race and ethnic origin.

Section 1 of the criminal Act on the Prohibition of Discrimination due to Race etc. of 1971
prohibits discrimination on account of race, skin colour, national or ethnic origin, belief and
sexual orientation. Both criminal and civil law apply to all aspects of education, including
university education, and all types of schools. In theory, criminal law can make up for the
fact that sexual orientation, for example, is not included in the protection offered by civil
law. However, in practice, no indictments or case law have been found regarding such
discrimination. This means that it can be questioned whether the protection against
discrimination due to sexual orientation etc. is effective in education. To the knowledge of
the author, it is not clear why the protection is not being invoked.

All individuals within Danish jurisdiction are protected from discrimination according to the
legislation above, regardless of their status, whether they have a permanent or time-
limited residence permit or have status as undocumented immigrants, and irrespective of
citizenship and nationality.

There is no access to Danish school for individuals who are not legal residents in Denmark.
This means that undocumented migrants do not have access to education on an equal
footing with other migrants and Danish citizens. No data has been found on whether this
has led to direct or indirect discrimination based on race or ethnic origin in real life.

School segregation based on ethnic origin has been reported as a problem in Denmark. 12>
Hence, the European Commission against Racism and Intolerance (ECRI) states in its fifth
report on Denmark that an education gap persists between ethnic Danes and ethnic
minorities. Only 62 % of pupils belonging to ethnic minorities finished school with adequate
skills for further education. Among ethnic Danes, the percentage was 87 %.12¢

On 26 November 2019, the DIHR filed a complaint with the Board of Equal Treatment
against the municipality of Herning, claiming discrimination against primary school children
with an ethnic minority background. The municipality had established a special section in
the primary school of Herningsholm almost exclusively for children with an ethnic minority
background (63 out of 64 children in the special section were bilingual). Children from the
residential area of Holtberg starting in kindergarten in August 2019 had to start in the
Holtberg section and children in 1%t to 3™ grade from Holtberg were moved from their
existing classes to the Holtberg section. On 2 March 2020, the DIHR published a statement
that it had agreed with the municipality of Herning on an out-of-court settlement
concluding the case before the Board of Equal Treatment.!?” In the settlement, the
municipality of Herning acknowledged that the decision by the city council - although not
intended - constituted discrimination based on ethnic origin because of the fact that the
basis for the decision was the ethnic origin of the children and because the decision resulted
in the segregation of children with an ethnic minority background. The statement on the
out-of-court settlement does not detail efforts to close down the Holtberg section of the
public school in Herningsholm and it does not cover efforts to combat future ethnic
segregation in the city of Herning. Nevertheless, the out-of-court settlement illustrates
that the segregation of ethnic minority children in special sections of a primary school
constitutes stigmatisation, even though special resources are provided to this section. It

125 Council of Europe (2017), ECRI Report on Denmark (fifth monitoring cycle), 16 May 2017.

126 Council of Europe (2017), ECRI Report on Denmark (fifth monitoring cycle), 16 May 2017, para. 80.

127 Danish Institute for Human Rights, Description of the out-of-court settlement available at:
https://menneskeret.dk/nyheder/kommune-anerkender-opdeling-skole-diskrimination.
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also illustrates that segregation by itself constitutes discrimination against children with
ethnic minority backgrounds.

In another case, the DIHR submitted a complaint to the Board of Equal Treatment, claiming
discrimination on account of ethnic origin at the Langkaer upper secondary school. In
September 2016, the school had divided its new students into three classes with a 50 %
limit of non-ethnic Danes in each, while the other four classes were comprised solely of
pupils from ethnic minorities. On 15 March 2017, the DIHR published a statement that it
had agreed with the Langkeer school on an out-of-court settlement concluding the case
before the Board of Equal Treatment. In the statement, the DIHR expressed the following:
‘You cannot divide classes according to ethnicity as the Langkaer school has done. That is
illegal discrimination, no matter what the underlying intent has been.’ In the statement,
the Langkeer school expressed the following: ‘Langkeaer school agrees that it cannot use
names of pupils as a criterion for dividing its classes in the future. We have had no intention
to discriminate against anybody and we don’t think that anybody has been put in a bad
position compared to others by this practice. However, because of the complaint from the
Institute for Human Rights, we note that it constitutes discrimination and we will therefore
not reiterate this procedure in the future.’’?® The statement from the DIHR and the
Langkaer school does not reveal the actual settlement and it does not describe efforts to
combat future ethnic segregation in the Langkaer school.

The practice in relation to pupils with disabilities gives rise to problems. The level of
education among persons with disabilities is declining in Denmark. In other words, the
number of persons with disabilities who have completed a vocational education or a higher
education is declining. This, among other problems, gives rise to increasing challenges on
the labour market for persons with disabilities.2°

A 2019 report documents that almost two out of three students with disabilities find that
they do not receive the same academic benefits from their higher education as their fellow
students.!30 The study also shows that almost half of all students with disabilities drop out
of their higher education.

On 1 July 2018, it became illegal to discriminate on account of disability within education,
cf. Section 2(1) of the Act on the Prohibition of Discrimination due to Disability. The
provision prohibits discrimination on account of disability in all public and private activities
in all areas of society, including education. In December 2020, the Act on the Prohibition
of Discrimination due to Disability was amended to include a legal duty to provide
reasonable accommodation for young people and children with disabilities in public and
private day-care institutions and schools.!3!

a) Trends and patterns regarding Roma pupils

In Denmark, there are no specific trends or patterns (whether legal or societal) in education
regarding Roma pupils, such as segregation. The Roma population in Denmark consists of
around 2 000 individuals and no information has been found about Roma and education.
There are restrictions on data collection based on ethnicity in Danish law. However, it is
unclear whether this or other issues like policies or funding constitute the reason(s) for the
lack of knowledge about Roma pupils in Denmark, including lack of knowledge about the
experience of discrimination.

128 Danish Institute for Human Rights (DIHR), (2017) Forlig i sag om fordeling af elever p8 grund af etnicitet
(statement regarding an out-of-court settlement between the DIHR and Langkaer school), 15 March 2017,
available at: https://menneskeret.dk/nyheder/forlig-sag-fordeling-elever-paa-grund-etnicitet.

129 DIHR (April 2019) Handicap - Status 2019, p. 27.

130 perspektiv (2019), Nadvendigt for nogle - godt for alle. En undersggelse af vilk8r for studerende med
funktionsnedsaettelser p8 lange og mellemlange videreg8ende uddannelser.

131 Act No. 2218 of 29 December 2020.

45


https://menneskeret.dk/nyheder/forlig-sag-fordeling-elever-paa-grund-etnicitet

The municipality of Elsinore set up segregated classes for Roma children in 2002. The
official explanation for these segregated classes was the need to make sure that the
children would show up at school in the morning. This was not believed to be an objective
justification by the Council of Europe Commissioner for Human Rights!3? and the
Complaints Committee for Ethnic Equal Treatment,!33 which consequently stated that the
segregation of Roma children was not in accordance with the law. In 2006, the municipality
decided to cease the Roma classes and allow the children back into the ordinary classes in
state schools in Elsinore. No recent cases regarding Roma have been reported in Denmark.

3.2.8 Access to and supply of goods and services that are available to the public
(Article 3(1)(h) Directive 2000/43)

In Denmark, national legislation prohibits discrimination in access to and the supply of
goods and services as formulated in the Racial Equality Directive.

Section 1 of the criminal Act on the Prohibition of Discrimination due to Race etc. warrants
penalties for differential treatment of persons on the grounds of race, colour of skin,
national or ethnic background, belief and sexual orientation in a number of areas of life,
including the supply of goods and services. The discrimination grounds of age and disability
are not covered. Any public or private supply of goods and services open to the pubilic,
whether it is commercial or non-profit, must be offered on the same terms as to others.

It is therefore a criminal offence to refuse a person admittance on the same terms as
others to a place, restaurant, shop, or the like that is open to the public, if the refusal is
based on one of the grounds protected by the Act on the Prohibition of Discrimination due
to Race etc. In practice, the Act has been applied in few cases, although some doormen
have been fined for denying access to restaurants, nightclubs, etc.

Civil legislation prohibits discrimination in access to and supply of goods and services, cf.
Section 2(1) of the Act on Ethnic Equal Treatment. The protection in this Act only extends
to race and ethnic origin.

A Board of Equal Treatment case dealt with a man with a Turkish-sounding name who
wanted to buy tickets to a football game in Germany between a Turkish and a German
football team.!34 A company that had offered trips with tickets for football games declined
to sell the trip and the tickets to the man. The company argued that they could not sell
tickets to people with Turkish-sounding names because such ticket holders would be
rejected at the stadium. The man argued that he had been discriminated against because
of his ethnic origin in violation of Section 3 of the Act on Ethnic Equal Treatment. The Board
emphasised that the company had directly stated that they could not sell tickets to people
with Turkish-sounding names and concluded that the man had been subject to direct
discrimination because of his ethnic origin. He was awarded a compensation EUR 670
(DKK 5 000). An older decision from the Board of Equal Treatment was legally challenged
for years and reached its final decision in a ruling by the Western High Court in June
2017.135 The case dealt with Mr. Ismar Huskic who was born in Bosnia and Herzegovina in
1975 and had lived in Denmark since 1993. He acquired Danish nationality in 2000. Mr.
Huskic and his partner applied for a loan to purchase a used car. For the purpose of
processing the loan application, the car dealer emailed the names, address, national
identity numbers and copies of the applicants’ driving licences to the credit institution,
Jyske Finans. The driving licence of Mr. Huskic indicated that he was born in Bosnia and
Herzegovina, but it did not state his nationality. In accordance with internal procedural
rules, Jyske Finans requested additional proof of Mr. Huskic’s identity in the form of a copy
of his passport or residence permit. Mr. Huskic found the practice to be discriminatory. The

132 Final report by Mr. Alvaro Gil/Robles, 15 February 2005, Council of Europe.

133 Decisions of 5 December 2005, 730.7.

134 Board of Equal Treatment, Decision No. 9104 of 30 January 2019.

135 Western High Court judgment of 30 June 2017, Case No. B-1750-13. Printed in U.2017.3119V.
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Board of Equal Treatment ruled that Jyske Finans’ procedural rules constituted indirect
discrimination based on ethnic origin.!3® The case was taken to the civil courts, and the
City Court of Viborg concluded that the rules amounted to direct discrimination. The ruling
was appealed to the Western High Court, which requested a preliminary ruling from the
CJEU regarding the meaning of direct and indirect discrimination because of ethnic origin.
In the ruling, the CJEU stated that the practice of requesting additional proof of identity
for individuals born outside EU or EFTA countries was neither directly nor indirectly
connected with the ethnic origin of the person applying for a loan.'3” Therefore, the practice
could not be said to constitute direct or indirect discrimination based on ethnic origin within
the meaning of the Race Directive. On that basis, the Board of Equal Treatment withdrew
its claim against Jyske Finans. Accordingly, in June 2017, the Western High Court acquitted
Jyske Finans.

Discrimination due to ethnic origin in access to nightclubs and discotheques has previously
only been dealt with by the Board of Equal Treatment and city courts. The first High Court
judgment on this issue was passed in 2018.138 The case dealt with two young men of ethnic
minority background. They were refused access to both a nightclub and a café. They
received no explanation for the refusal and they could observe that several individuals of
Danish origin were admitted to the nightclub and the café. For the courts, the nightclub
and the café argued that the young men had been drunk. An independent witness
explained for the court that she did not experience the two men to be drunk. According to
the city court and the High Court, the nightclub and the café had not documented that the
men were drunk. The High Court upheld the ruling of the city court and thus concluded
that the two men had experienced discrimination because of ethnic origin in violation of
Section 3 of the Act on Ethnic Equal Treatment. The two men were awarded compensation
of EUR 670 (DKK 5 000). The ruling seems to illustrate that nightclubs and discotheques
need to provide documentation when they reject guests with an ethnic minority
background.

The Board of Equal Treatment has adjudicated a number of cases relating to discotheques
and bars that deal with alleged ethnic discrimination in relation to access. In 2020, the
Board concluded 17 cases relating to discotheques, bars and restaurants. In 16 out of 17
cases, the Board found that discrimination had taken place and the complainant was
granted compensation of EUR 670 (DKK 5 000).

Section 2(1) of the Act on the Prohibition of Discrimination due to Disability prohibits
discrimination on account of disability in all public and private activities in all areas of
society, including access to and supply of goods and services.

Before the adoption of the Act on the Prohibition of Discrimination due to Disability in 2018,
there was no protection against discrimination outside the labour market for people with
disabilities in Denmark. Now people with disabilities are able to access public goods and
services on a more equal basis and can get redress from discrimination. However, the act
does not include a general reasonable accommodation duty. The following three 2019 test
cases illustrate the significance of a legal protection against disability discrimination outside
the labour market.

The first case dealt with a family who were denied access to a restaurant. A couple came
to a restaurant with their three children, including their two-year-old son. The son had
Menke’s syndrome and was in a baby carriage that served as a wheelchair. The family was
rejected because the restaurant did not allow baby carriages due to fire safety and because
escape routes should be free. There were few guests in the restaurant at the time. The
Board concluded that the restaurant had not lifted the burden of proof that it was necessary
to reject the family in order to achieve the purpose of fire safety and security. The Board

136 Board of Equal Treatment, Decision No. 10074 of 10 December 2010.
137 Judgment of 6 April 2017, Jyske Finans, C-668/15, ECLI:EU:C:2017:278.
138 Eastern High Court judgment of 17 September 2018, Case No. B-1860-17.
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concluded that indirect discrimination because of disability had taken place and the
complainant was awarded compensation of EUR 670 (DKK 5 000).13°

The second case dealt with a complainant who had a guide dog. He was denied access to
a café. The complainant had a visual impairment and was rejected on arrival at the café
on the grounds that the café did not allow dogs inside for the sake of guests with possible
allergies. It was clear that the dog was a guide dog. The Board found that the café had
not, by reference to the possible allergies of other guests, lifted the burden of proof that
the rejection of the man with a guide dog was objectively justified by an objective purpose.
The Board concluded that indirect discrimination due to disability had taken place and the
complainant was awarded compensation of EUR 670 (DKK 5 000).14°

The third case dealt with a complainant who approached an ultrasound and x-ray clinic to
book an appointment. The complainant, who was blind, arrived with his guide dog. He was
informed that the clinic did not allow dogs in the examination room because of hygiene
and other patients’ possible allergies. The Board found that the indirect discrimination due
to disability was objectively justified because of the purpose of ensuring allergy-free and
hygienic examination rooms in the clinic. The next question for the Board was whether it
was necessary to refuse the complainant’s access with his guide dog in order to ensure an
allergy-free and hygienic examination. The members of the Board did not agree on that
question. Four board members considered that there was such ambiguity about the course
of events and the detailed content of the conversations that a decision on whether there
had been illegal discrimination because of disability required evidence in the form of oral
witness statements. Such evidence cannot be submitted to the Board, but must be done
by the courts. These members therefore voted in favour of the Board not being able to
deal with the complaint. One board member assessed that the clinic had not lifted the
burden of proof that it was necessary to limit the guide dog's access to the examination
room in order to achieve the purpose of ensuring an allergy-free and hygienic examination
room. This member therefore voted in favour of the complainant. In accordance with the
majority’s assessment, the Board dismissed the complaint.1#!

In a 2020 decision by the Board of Equal Treatment, the case dealt with a complainant
who had Asperger's disorder and who had been granted a service dog by his local
municipality.#? In the case, the complainant had called a restaurant to make a reservation
and had been told that he could not bring his service dog. The employee thought that only
guide dogs for the visually impaired were exempted from the prohibition to bring dogs into
the restaurant. The Board found that the complainant had experienced discrimination
based on his disability. In its decision, the Board underlined the responsibility of the
employer to instruct all employees that people with disabilities are protected against
discrimination and are allowed to bring guide dogs and service dogs to the restaurant.

a) Distinction between goods and services available publicly or privately

In Denmark, national law distinguishes between goods and services that are available to
the public (e.g. in shops, restaurants and banks) and those that are only available privately
(e.g. those restricted to members of a private association). It follows from Section 2(1) of
the Act on Ethnic Equal Treatment, which states that goods and services available to the
public are covered by the provision. The term ‘publicly available’ in the law must be
interpreted broadly. Goods and services made available exclusively for family members or
close acquaintances, for example, fall outside the law. In the area of disability, the
distinction follows from Section 2(3) of the Act on the Prohibition of Discrimination due to
Disability, which specifically exempts execution of activities of a purely private nature from
the scope of the Act.

1

w

° Board of Equal Treatment, Decision No. 9468 of 23 May 2019.
140 Board of Equal Treatment, Decision No. 9470 of 23 May 2019.
141 Board of Equal Treatment, Decision No. 9467 of 23 May 2019.
142 Board of Equal Treatment, Decision No. 9351 of 14 May 2020.
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3.2.9 Housing (Article 3(1)(h) Directive 2000/43)

In Denmark, national legislation prohibits discrimination in the area of housing as
formulated in the Racial Equality Directive. It follows from Section 2(1) of the Act on Ethnic
Equal Treatment. The protection in this Act only extends to race and ethnic origin.

Section 1 of the criminal Act on the Prohibition of Discrimination due to Race etc. warrants
penalties for differential treatment of persons on the grounds of race, colour of skin,
national or ethnic background, belief and sexual orientation in a number of areas of life,
including housing. The discrimination grounds of age and disability are not covered. Any
public or private housing open to the public, whether it is commercial or non-profit, must
be offered on the same terms as to others.

Section 2(1) of the Act on Ethnic Equal Treatment applies to public and private housing
companies that rent houses, and to real estate companies. The term ‘available to the public’
should be interpreted in a broad sense, but the Act does not apply to private persons letting
out or sub-letting a room in their own home.

Section 2(1) of the Act on the Prohibition of Discrimination due to Disability prohibits
discrimination on account of disability in all public and private activities in all areas of
society, including housing.

In 2016, the Board of Equal Treatment dealt with a tenant who claimed that his landlord
had harassed him.*3 The tenant had an African ethnicity. The landlord told him that he
had been of the belief that the tenant was an ‘extremist with a turban’. He had also referred
to the tenant's temporary lodger as a ‘black negro’. The Board found that the tenant had
proven facts that gave rise to the suspicion that the landlord had exposed the tenant to
harassment constituting discrimination because of ethnic origin. The landlord had failed to
prove that harassment because of ethnic origin had not taken place. The tenant was
therefore awarded compensation of EUR 670 (DKK 5 000).

In relation to public housing, discrimination is, moreover, prohibited by the general
principle of equality in administrative law.

As of 1 January 2017, 24.7 % of people living in public housing were immigrants from non-
Western countries and their descendants.!%* Various initiatives have been introduced to
avoid segregation and promote integration. As a rule, public housing is assigned according
to a seniority-based waiting list, but a number of exceptions apply. This means that public
housing can use criteria other than length of time on a waiting list. The intention is to
attract applicants from a broader segment of the population to so-called troubled areas
with high numbers of residents outside the labour market.

Based on the previous Government’s strategy called ‘A Denmark without Parallel Societies
- No Ghettos by 2030','45 new legislation on so-called ghettos entered into force in 2019.
The legislation defines ‘marginalised residential areas’ according to a number of criteria.
To be categorised as a ‘marginalised residential area’ at least two out of the following
criteria must be met: level of income, number of individuals with criminal convictions, level
of education and unemployment rate. A ‘ghetto’ is furthermore defined as a ‘marginalised
residential area’ where the percentage of immigrants and descendants from third countries
exceeds 50 %. A practical consequence of being categorised as a ghetto is that some
apartment buildings in the so-called ghettos will be torn down. Residents of the demolished
buildings will be offered alternative accommodation.

143 Board of Equal Treatment, Decision No. 10087 of 10 August 2016.

144 Official periodic report from Denmark to the CERD Committee covering the period from July 2013 to
December 2018. See UN document CERD/C/DNK/22-24 of 7 February 2019, para. 166.

145 See https://www.regeringen.dk/nyheder/2018/ghettoudspil/.
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To provide an overview of the ‘ghetto initiatives’, legislation outside the housing area will
be included in the following brief description of the various acts:

Mandatory education for any child over the age of one who lives in a marginalised
residential area and who is not enrolled in a day care centre. The 25 hours a week
training must include education in the Danish language as well as Danish traditions,
norms and values.!46

Distribution of young children in day care centres. The aim is to make sure that not
more than 30 % of children in a day care centre come from a marginalised residential
area.!#’

Act that makes it illegal for housing associations in marginalised residential areas to
assign housing to applicants who receive public integration benefits.'*® The same
prohibition is thought to apply if family members of the housing applicant receive
public integration benefits.14°

Act that gives the police the authority to designate a demarcated geographical area
as a strict penalty zone. See below for the consequences of an area being designated
as a strict penalty zone. For a police commissioner to designate a strict penalty zone,
the area must be experiencing an extraordinary crime situation that creates
insecurity for people living in the area. This will often be the case in areas that the
police have designated as ‘particularly vulnerable residential areas’ (SUB areas).
Examples include areas where maladjusted youth dominate an area and create
insecurity with threats, violence, vandalism and drug dealing. Another example
mentioned in the preparatory work includes the situation where postal services, the
fire department and other public services experience difficulties entering the area
because of threats and violence.!>°

Act that doubles the penalties for crimes committed in a designated strict penalty
zone. Relevant crimes covered by the provision are violence, fights in pubilic,
vandalism, arson, theft and robbery, drug dealing. When evaluating the penalty for
other crimes, the fact that the crime was committed in a designated strict penalty
zone must be regarded as an aggravating circumstance.!>!

Proposal to establish mandatory Danish language tests in schools with a high
percentage of students coming from marginalised residential areas. Passing the
language test will be a requirement for the student’s promotion to the next class.!>?

The legislation primarily affects ethnic minorities. The various acts raise legitimate
questions of possible illegal indirect discrimination because of ethnic origin within the areas
of housing, education and social services. The DIHR has been raising such concerns of
possible illegal indirect discrimination.'>® The Social Democratic Government that came
into power in June 2019 has made no attempts to change the laws adopted implementing
the ‘No ghettos in Denmark by 2030’ strategy.
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Act No. 1326 of 9 September 2020 (Dagtilbudsloven), Section 44(a).

Act No. 1326 of 9 September 2020, Section 26(a).

Act No. 1203 of 3 August 2020 (Lov om almene boliger), Section 51(c).

More than 90 % of individuals receiving public integration benefits have an ethnic minority background and
are not Danish citizens. See Ministry of Foreigners and Integration: http://uim.dk/nyheder/integration-i-
tal/integration-i-tal-nr-4-4-januar-2017/hvem-er-integrationsydelsesmodtagerne.

Act No. 1270 of 29 November 2019 (Lov om politiets virksomhed), Section 6(a).

Act No. 1650 of 17 November 2020 (Straffeloven), Section 81(c).

Act No. 1396 of 28 September 2020 (Lov om folkeskolen), Section 5(6).

DIHR (2019), Menneskerettigheder i Danmark 2019 - Beretning til Folketinget (Human Rights in Denmark
2019), p. 22.
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A practical consequence of being categorised as a ghetto is that a certain percentage of
apartment buildings in the so-called ghetto has to be torn down, renovated for other
purposes or sold to private investors. In 2020, the city court of Helsinggr issued the first
judgment regarding what has been referred to as the ‘ghetto law’.?>* The case in question
in Helsinggr dealt with eight ethnic minority families who were sued by their landlord. Along
with many other families in the housing area called Ngjsomhed, they had been given notice
by their landlord to move out of their apartments. In total, 96 families had been given
notice. The landlord had plans to remodel the apartments into accessible housing for
seniors and persons with disabilities in order to comply with the ‘ghetto law’. Most of the
tenants who had been given notice had moved to alternative accommodation but eight
families refused to move out and the landlord therefore brought charges against them. The
eight families argued that the terminations of their leases were, among other factors, based
on their ethnic origin and thus constituted direct discrimination in violation of Section 3 of
the Act on Ethnic Equal Treatment, Section 70 the Danish Constitution, as well as
international human rights conventions. The City Court of Helsinggr found that the lease
terminations had taken place in full accordance with the Social Housing Act. The court also
found that Section 61(a) of the Social Housing Act defining ‘marginalised residential areas’
had been adopted by the Danish Parliament following traditional procedures. On that basis,
the Court of Helsinggr concluded that Section 61la was not discriminatory. The eight
families were therefore ordered to move out of their apartments. The judgment has been
appealed to the Eastern High Court by the families.

Similar cases are currently being adjudicated by other courts in Denmark as well as by the
Board of Equal Treatment.

A case that has gained particular media attention is a case against the Ministry of
Transportation and Housing brought by tenants living in the housing association of
Mjglnerparken in Copenhagen. In this case, which will be adjudicated by the Eastern High
Court, three UN Special Rapporteurs in October 2020 urged the Danish Government to
‘halt [the] contentious sale of ghetto buildings.’'>>

The issue in question is whether the ‘ghetto law’ is discriminatory and thus a potential
breach of the Racial Equality Directive as well as international human rights conventions.
It is not surprising that the city court of Helsinggr did not want to adjudicate such a highly
sensitive question. An estimated 4 000 families are about to lose their homes because they
live in so-called ghetto areas. The future Eastern High Court judgments are therefore of
high importance.

a) Trends and patterns regarding housing segregation for Roma

In Denmark, there are no trends or patterns of housing segregation and discrimination
against Roma. The Roma population in Denmark consists of around 2 000 individuals, and
no information has been found about Roma and housing. There are restrictions on data
collection based on ethnicity in Danish law. However, it is unclear whether this or other
issues like policies or funding constitute the reason(s) for the lack of knowledge about
housing for Roma in Denmark, including lack of knowledge about the experience of
discrimination.

154 City Court of Helsinggr judgment of 20 November 2020. Case No. BS-13867/2020 HEL.

135 UNHRC (2020) ‘UN human rights experts urge Denmark to halt contentious sale of “ghetto” buildings’, press
release, 23 October 2020:
https://www.ohchr.org/SP/NewsEvents/Pages/DisplayNews.aspx?NewsID=26414&LangID=E.
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4 EXCEPTIONS
4.1 Genuine and determining occupational requirements (Article 4)

In Denmark, national legislation provides for an exception for genuine and determining
occupational requirements, cf. Section 6(2) of the Act on the Prohibition of Discrimination
in the Labour Market etc.

According to Section 6(2) of the Act on the Prohibition of Discrimination in the Labour
Market etc., if it is of crucial significance that a person has a particular race, political
opinion, sexual orientation or national, social or ethnic origin, has a particular skin colour,
age or disability or is of a certain religion or belief and if the requirement for such a
characteristic is reasonable in relation to the concrete work in question, the employer can
apply for a dispensation from the relevant Government minister. After having obtained a
statement from the Minister of Labour, the minister may issue a concrete exemption from
the prohibition of differential treatment. Subsequently, the employer in question can legally
make a requirement that the future employee for the job in question has a particular ethnic
origin, etc. As an example, a police commissioner who wants to appoint a person with a
particular ethnic origin for a particular job has to apply to the relevant and concerned
Minister of Justice for a dispensation. As the minister responsible for the ‘subject matter
concerned’, the Minister of Justice will subsequently provide a dispensation after having
obtained a statement from the Ministry of Labour. A concrete example of an exemption to
the prohibition of discrimination is a poultry slaughterhouse exporting to Arab countries
that received a dispensation to hire a Muslim to perform halal slaughter. According to the
Ministry of Labour, the ministry has only evaluated four dispensation cases regarding ethnic
origin and religion.!>6

A 2016 case before the Board of Equal Treatment dealt with a 53-year-old woman who
applied for a position as a personal assistant for a 13-year-old girl with muscular
dystrophy.!>” The woman received a written rejection, including an explanation that the
girl’s family preferred a team of personal assistants aged between 20 and 25. The woman
issued a complaint to the Board, claiming that she had experienced discrimination based
on her age. The Board referred to a decision of 13 October 2005 by the Ministry of Social
Affairs allowing age to be taken into consideration when appointing personal assistants to
persons with disabilities. In other words, the decision allowed persons with disabilities to
look for employees in the same age group as themselves. The Board argued that the case
in question was covered by the dispensation provided by the Ministry of Social Affairs and
concluded that it was legitimate to reject the job applicant because of her age.

4.2 Employers with an ethos based on religion or belief (Article 4(2) Directive
2000/78)

In Denmark, national law provides for an exception for employers with a special political
opinion or an ethos based on religion or belief, cf. Section 6(1) of the Act on the Prohibition
of Discrimination in the Labour Market etc. None of the other discrimination grounds are
covered by the exception.

According to this exception in Section 6(1), in particular situations the prohibition of
discrimination does not apply to employers whose establishments have the aim of
promoting a certain political or religious point of view (for example, a church that wants to
hire a priest can exclude all applicants of another faith, because religion is an occupational
requirement in this case). The same applies to organisations with a specific ethos (for
example, private schools established on the basis of a specific religion).

156 Andersen, S. and Justesen, P. (2017), Hvorn8r m8 man lave etnisk saerbehandling - Personer med etnisk
oprindelse p§ arbejdsmarkedet, Institut for Menneskerettigheder, p. 27.
157 Board of Equal Treatment, Decision No. 10111 of 7 September 2016.
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The provision explicitly states that the political or religious requirement has to be of
importance to the particular job in question to be covered by the exception. Whether the
requirement is important to the particular job in question and thereby legal is a concrete
assessment, which eventually will have to be made by the Board of Equal Treatment and
the courts.

The Board of Equal Treatment ruled on the question on 27 June 2018.1°8 In this particular
case, a social worker complained that she had been rejected for a position in a shelter for
drug abusers because she was not a member of the Danish National Church. The shelter
was run by a Christian organisation. The Board found that the work in the shelter involved
pastoral counselling and conversations and that the requirement for membership of the
Danish National Church was therefore legitimate. The Board ruled in a similar case in
2020.1%° In this case, an organisation made a requirement that job applicants to a position
as a kitchen assistant in a shelter should be members of the Danish National Church and
be able to work from the organisation’s Christian view of human nature. The Board found
that the work as a kitchen assistant in the organisation's shelter involved work within the
core area of the organisation, including pastoral counselling. A requirement of membership
of the Danish National Church was therefore not discriminatory according to the Board. It
can be questioned whether these decisions by the Board are in accordance with the
principle of proportionality outlined in the CJEU cases of Egenberger (C-414/16) and IR v
JQ (C-68/17).

4.3 Armed forces and other specific occupations (Article 3(4) and Recitals 18
and 19, Directive 2000/78)

In Denmark, national legislation provides for an exception for the armed forces in relation
to age or disability discrimination (Article 3(4), Directive 2000/78).

According to Section 1(a) of the Act on the Prohibition of Discrimination in the Labour
Market etc., the Ministry of Defence can make exceptions for the armed forces in relation
to age and disability. The Ministry of Defence has made use of this exception clause and
exempted military personnel from the prohibition of discrimination on account of age and
disability.160

In Denmark, the scope of the exception is not limited to safeguarding the combat
effectiveness of the armed forces.

In Denmark, the scope of the exception extends to other non-combat staff, such as civilians
employed in administrative positions in the army. Section 2 of the Executive Order No. 350
of 30 March 2012 directly mentions that the navy’s mechanic personnel are exempted from
the protection against discrimination based on age and disability.

The Board of Equal Treatment dealt with the issue of age discrimination in the military in
a 2017 case where an applicant to the lieutenant-education was rejected admission based
on several factors, including his age.'®! The Board referred to the exemption in Executive
Order No. 350 of 30 March 2012 and concluded that the complainant was not covered by
the protection against age discrimination provided in the Act on the Prohibition of
Discrimination in the Labour Market etc.

Another case before the Board of Equal Treatment dealt with a senior sergeant who was
diagnosed with type 1 diabetes.!®? Shortly after the diagnosis, he was declared unfit for

1

wu

8 Board of Equal Treatment, Decision No. 9566 of 27 June 2018.

139 Board of Equal Treatment, Decision No. 9534 of 24 June 2020.

160 Executive Order No. 350 of 30 March 2012 (Bekendtggrelse om undtagelse fra forbud mod
forskelsbehandling p8 grund af alder og handicap).

! Board of Equal Treatment, Decision No. 10179 of 4 October 2017.

162 Board of Equal Treatment, Decision No. 9384 of 2 March 2016.
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despatch. The sergeant was dismissed from his position as a senior sergeant and
transferred to another job with a particular focus on education. In this job, he would not
have to be sent to operations abroad. The complainant argued that the dismissal
constituted discrimination based on disability. The Board stated that the situation was
covered by the executive order exempting the military from the prohibition of
discrimination based on disability. Thus, the Board did not decide in favour of the
complainant.

4.4 Nationality discrimination (Article 3(2))
a) Discrimination on the ground of nationality

In Denmark, national law includes exceptions relating to difference of treatment based on
nationality.

In the public sector, ‘Danish citizenship’ is a selection criterion for the police, judges, etc.163
This criterion is established by law as these are functions related to the essence of Danish
sovereignty. However, public employees in most sectors are not required to be Danish
citizens.

Apart from these particular job categories, requirements of nationality in the private and
public sector may be considered indirect discrimination due to national or ethnic origin.

In Denmark, nationality (as in citizenship) is not explicitly mentioned as a protected ground
in national anti-discrimination law.

The Act on the Prohibition of Discrimination in the Labour Market etc. does not cover
discrimination based on nationality, as citizenship is not covered by the list of
discrimination grounds. Demanding a certain citizenship may constitute indirect
discrimination based on ethnic origin.!®* Since specific citizenship is not covered by the Act,
it must be assumed that the same goes for stateless persons.

The Act on Ethnic Equal Treatment also does not cover discrimination based on nationality,
as citizenship is not covered by the list of discrimination grounds.

b) Relationship between nationality and ‘racial or ethnic origin’

Demanding a certain citizenship may constitute indirect discrimination based on race,
ethnic or national origin.

An overlap between discrimination on grounds of nationality and ethnicity does not seem
to be the case in Denmark. Case law regarding discrimination on grounds of nationality is
either dealt with as nationality discrimination (not covered by discrimination law) or as
indirect discrimination on account of race, ethnic or national origin (covered by
discrimination law).

4.5 Health and safety (Article 7(2) Directive 2000/78)

In Denmark, there are specific rules with regard to disability and health and safety in
accordance with Article 7(2) of the Employment Equality Directive. Section 18 of the
Executive Order on the Arrangement of Permanent Workplaces obligates employers to take
into consideration the needs of employees with disabilities when arranging the

163 Regulation No. 210 of 11 December 2000 with later amendments (Cirkuleere om anvendelse af
tjenestemandsansaettelse i staten og folkekirken).

164 preparatory work for Act No. 459 of 12 June 1996 on the Prohibition of Discrimination in the Labour Market
etc.
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workplace.'®> The aim of these obligations is to provide persons with disabilities the basic
working conditions when establishing (new) permanent workplaces.

4.6 Exceptions related to discrimination on the ground of age (Article 6 Directive
2000/78)

4.6.1 Direct discrimination
a) Exceptions to the prohibition of direct discrimination on grounds of age

In Denmark, national law provides for specific exceptions for direct discrimination on the
ground of age. Subsections 3, 4 and 5 of Section 5(a) of the Act on the Prohibition of
Discrimination in the Labour Market etc. allow for direct discrimination due to age.

b)  Justification of direct discrimination on the ground of age

In Denmark, national law provides for justifications for direct discrimination on the ground
of age according to Subsections 3, 4 and 5 of Section 5(a) of the Act on the Prohibition of
Discrimination in the Labour Market etc. It follows from the law that such age limits must
have a legitimate aim and be proportional. Potential legitimate aims are not explicitly listed
in the Danish law.

A decision by the Board of Equal Treatment dealt with a doctor born in 1946 who filed a
complaint to the Board over the age limit in the Authorisation Act.%® According to this Act,
the authorisation to pursue self-employed professional activities is repealed when the
healthcare professional reaches the age of 75. The Act allows a physician to continue to be
employed in a subordinate position and retain the right to call him or herself a specialist
physician. Upon application, permission may also be granted to continue to pursue self-
employed professional activities after the age of 75. The Board referred to Article 6(1) of
the Employment Equality Directive and found that the age limit in the Authorisation Act is
based on a legitimate aim to protect the safety of patients. The Board also found that the
age limit was appropriate in order to achieve this aim and that it did not go beyond what
was necessary. The complaint by the doctor was therefore unsuccessful.

According to Section 1(a) of the Act, the Minister of Defence can decide to exempt armed
forces in active duty from the prohibition of differential treatment due to age and disability
(see Section 3(4) of the Directive).

Furthermore, Section 9(3) of the Act on the Prohibition of Discrimination in the Labour
Market etc. provides for positive action with regard to older workers to promote the
employment of elderly people. No concrete examples of positive action have been found.

Section 9(4) of the Act on the Prohibition of Discrimination in the Labour Market etc. also
allows for age requirements imposed by other legislation, if such requirements are
established in order to protect children and young people.

C) Permitted differences of treatment based on age

In Denmark, national law permits differences of treatment based on age for any activities
within the material scope of Directive 2000/78.

Section 5(a)(3) of the Act on the Prohibition of Discrimination in the Labour Market etc.
states that the Act is not a hindrance to the maintenance of valid age limits regulated in
or agreed upon in collective agreements, provided that these age limits are objectively and

165 Executive Order No. 96 of 13 February 2001 with later amendments (Bekendtggrelse om faste
arbejdssteders indretning).
166 Board of Equal Treatment, Decision No. 10174 of 29 November 2019.
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reasonably justified by a legitimate aim within the scope of Danish legislation and that the
means of achieving that aim are appropriate and necessary (see Article 6 of the Directive).
This rule only applies to collective agreements. Collective agreements in both the private
and the public labour market are covered.

A judgment from the Danish Maritime and Commercial Court in 2015 upheld an age limit
in a collective agreement.?®” In June 2016, the Supreme Court upheld the judgment and
referred to the reasoning of the Maritime and Commercial Court.%8 Referring to Section
5(a)(3), the Court concluded that the collective agreement did not constitute age
discrimination. The provision in the collective agreement stipulated that service station
employees under the age of 25, being students and not working more than 15 hours a
week, would receive lower pay supplements than other employees. The Court stated that
the purpose of the provision was to promote the occupational integration of young people
enrolled in education and that the age limit was an appropriate and necessary means to
achieve this purpose.

d) Fixing of ages for admission to occupational pension schemes

In Denmark, national law allows occupational pension schemes to fix ages for admission
to the scheme, taking up the possibility provided for by Article 6(2).

According to Section 6(a) of the Act on the Prohibition of Discrimination in the Labour
Market etc., age requirements can be set for admission or right to occupational pension
schemes and age can also be used in actuarial calculations as long as such requirements
do not result in discrimination on account of gender.

In 2020, the Supreme Court adjudicated a case involving a woman who had resigned from
her position in Post Denmark at the age of 62 years due to reduced working capacity.%°
Had she been under 60 years of age at the time of her resignation, she would have been
entitled to a higher pension under Section 7(1) of the Civil Servants Pension Act. The case
concerned whether the age condition in Section 7(1) constituted discrimination. The
Supreme Court found that the provision did indeed discriminate but referring to CJEU case
law (Lesar, C-159/15), the Supreme Court ruled that the provision was covered by the
exemption in Article 6(2) of Directive 2016/2341 on occupational pension schemes. The
Supreme Court also referred to CJEU case law (Lesar, C-159/15 and Parris, C-443/15) and
ruled that Article 6(2) did not require a proportionality assessment of the occupational
pension scheme in question. The Supreme Court finally found that Section 7 (1) of the of
the Civil Servants Pension Act did not result in discrimination on account of gender. In
conclusion, the Court ruled that discrimination had not taken place.

4.6.2 Special conditions for younger or older workers

In Denmark, there are special conditions set by law for younger and older workers in order
to promote their vocational integration.

With regard to employment, payment and dismissal, Section 5(a)(4) of the Act on the
Prohibition of Discrimination in the Labour Market etc. allows for direct discrimination
against young people under 18 years of age if their payment and salary is covered by a
collective agreement.

A Supreme Court judgment of 14 November 2013 deals with a 16-year-old who was hired
to work in a supermarket.'’® During his employment, he received a salary that was
significantly lower than the salary that his 18-year-old colleagues received. When the

167 Danish Maritime and Commercial Court judgment of 18 June 2015, Case No. F-7-14.

168 Supreme Court judgment of 16 June 2016, Case No. 154/2015. Printed in U.2016.3281H.

169 Supreme Court judgment of 16 April 2020, Case No. BS-9010/2019-HJR.

170 Supreme Court judgment of 14 November 2013, Case No. 185/2010. Judgment printed in U2014.470H.
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young employee turned 18, he was dismissed due to the fact that, according to the
collective agreement in the area, he would now have the right to a higher salary. The
Supreme Court concluded that Section 5(a)(4) of the Act on the Prohibition of
Discrimination in the Labour Market etc. was in accordance with EU law by not going further
than allowed by Article 6(1) of Directive 2000/78/EC. The reasoning was that Section
5(a)(5) was justified by the need to ensure the integration of young people under 18 in
the labour market.

With regard to employment, conditions of payment and dismissal, Section 5(a)(5) of the
Act on the Prohibition of Discrimination in the Labour Market etc. allows for direct
discrimination against young people under 15 years of age if their employment is not
covered by a collective agreement.

Section 9(3) of the Act on the Prohibition of Discrimination in the Labour Market etc.
provides for positive action with regard to older workers, with a view to promoting the
employment of elderly people.

4.6.3 Minimum and maximum age requirements

In Denmark, there are exceptions permitting minimum and/or maximum age requirements
in relation to access to employment (notably in the public sector) and training.

There is no minimum age for judges and bailiffs but there is a maximum age. According to
Section 34(2) of the Civil Servants Act, judges and bailiffs must also retire when they reach
the age of 70.'7! There is a minimum age for police officers. Applicants to the National
Police Academy must be 20 years of age and must be 21 years of age before they can
begin their training to become a police officer.17?

4.6.4 Retirement
a) State pension age

In Denmark, there is a state pension age at which individuals must begin to collect their
state pensions. Individuals are entitled to begin collecting their state pensions according
to the Act on Pensions.'”3 The retirement pension is an age-determined pension payable
to women and men of 65 years and over if they were born before 1954. If they were born
in or after 1954 the pension age increases to 68 years of age.

If an individual wishes to work beyond the state pension age, the pension can be deferred
for a maximum of 10 years. In other words, if a person is entitled to a state pension, he
or she can postpone the payment of the pension to a time after he or she has turned 65 if
retirement is postponed.

An individual can collect a pension and still work. The pension will, however, be reduced
on the basis of the recipient’s income.

In 2019 the Supreme Court adjudicated a case involving an office worker who had a flex-
job, which is an adapted job for persons with disabilities with reduced working hours and
whose employer received a subsidy from the local municipality according to the flex-job
legislation.'” The office worker was paid for 37 hours of work per week but in reality, he
worked 20 hours per week. According to the agreement, he could only do certain kinds of
jobs due to his reduced ability to work. The local municipality paid the employer two thirds
of the salary according to the flex-job arrangement. The office worker was dismissed from

171 Consolidated Act No. 511 of 18 May 2017.

172 Website of the Police Academy: http://politiskolen.dk/adgangskrav.

173 Section 1a of Consolidated Act No. 983 of 23 September 2019 with later amendments (Pensionsloven).
174 Supreme Court judgment of 17 April 2019, Case No. BS-25958/2018-HJR.
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his position when he reached the state pension age. The reason for the dismissal was the
fact that the employer stopped receiving the subsidy from the local municipality. This
happens automatically according to the flex-job legislation at the time when an employee
turns 65 years of age. The office worker had been interested in continued employment in
the company after the automatic termination of the flex-job, but in a position where salary
and working hours were in accordance with his ability to work. In other words, the office
worker was interested in a part-time position with reduced salary. Before the courts, the
office worker argued that the dismissal constituted discrimination based on his age and his
disability.

In its ruling, the Supreme Court made clear that a flex-job arrangement contains two
elements - certain conditions of employment and a subsidy from the municipality. The
Court also stated that a flex-job must be considered to be an employment-creating
arrangement (a positive action), which is allowed according to Section 9(2) of the Act on
Prohibition of Discrimination in the Labour Market etc. Section 9(2) allows for positive
action with regard to older employees and persons with disabilities. The Court referred to
Articles 6(1) and 7 of Directive 2000/78/EC in regard to the positive action argument. The
Court argued that the termination of such positive action when a person reaches the state
pension age and the subsidy stops could not be considered discrimination because of
neither age nor disability. Referring to the employment contract between the office worker
and the employer, the Supreme Court noted that it was an obvious condition for the
employment in question that the employer had received a flex-job subsidy from the
municipality. The basis for the employment therefore lapsed when the office worker
reached the state pension age and the subsidy was discontinued. On that basis, the Court
did not find that the dismissal constituted discrimination because of age or disability in
violation of the Act on Prohibition of Discrimination in the Labour Market etc. The Maritime
and Commercial Court had reached the same conclusion in case No. F-5-17 of 28 June
2018.

b)  Occupational pension schemes

In Denmark, there is no standard age when people can begin to receive payments from
occupational pension schemes and other employer-funded pension arrangements.
Occupational pension schemes and other employer-funded pension arrangements are not
legally regulated, and they are exempted from the general prohibition of age discrimination
pursuant to Section 6(a) of the Act on the Prohibition of Discrimination in the Labour Market
etc. They are part of either collective agreements or individual arrangements. There are
different age limits in the different collective agreements and different individual
arrangements.

If an individual wishes to work longer, payments from such occupational pension schemes
can be deferred.

An individual can collect a pension and still work.

The Supreme Court dealt with the issue of occupational pension schemes in a case of
pension contributions increasing with older age.'”> The Court concluded that such schemes
do not constitute illegal age discrimination if they are legitimate and comply with the
principle of proportionality. In the ruling, a 29-year-old woman was recruited by a company
providing analytical and information services to businesses and consumers. Pursuant to
her employment contract, she was included in a compulsory pension scheme where
pension contributions from her employer would increase with her age. The woman resigned
less than a year after and claimed that the pension scheme constituted unlawful
discrimination on the ground of age. The employer claimed that pension schemes were not
covered by the prohibition of age discrimination. A preliminary ruling from the CJEU was

175 Supreme Court judgment of 12 November 2015, Case No. 1/2015. Printed in U2016.749H.
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requested and a judgment was issued by the CJEU in case C-476/11 on 26 September
2013. On that basis, the Supreme Court stated that an occupational pension scheme is
exempted from the prohibition of discrimination on grounds of age if it can be justified
under EU law and especially under Article 6(1) of Directive 2000/78. The Supreme Court
concluded that the aim of the pension scheme constituted a ‘legitimate aim’ as it took into
account the interests of all employees in the company. Hereafter, the Court concluded that
the detriments resulting from the differential treatment on account of age were offset by
the benefits that the woman gained from the occupational pension scheme and that the
principle of proportionality was not violated. Thus, the employer was acquitted.

c) State imposed mandatory retirement ages

In Denmark, there is no generally state-imposed mandatory retirement age. However, in
some sectors, retirement ages are set by collective agreements for certain professions (see
below). Furthermore, there is a state-imposed retirement age for some civil servants, as
the Act on Civil Servants sets an age limit for certain civil servants working within the
judiciary as well as for priests according to which they are dismissed at the end of the
month that they turn 70.176

Section 43(a) of the Civil Servants Act stipulates the mandatory retirement of priests when
they turn 70 years of age.'”” The provision was dealt with in a decision by the Board of
Equal Treatment.'”® In the case, the complainant was a priest who argued that it
constituted discrimination on account of age that he had to retire when he turned 70 years
of age when all the other employees at his workplace (the organist, the verger, the parish
clerk, etc.) could continue working after they turned 70 years of age. The Board held that
the Danish Parliament amended the Civil Servants Act and the rules on forced retirement
in 2008. By doing so, it maintained the forced retirement of priests, deans and bishops at
the age of 70. According to the Board, the Danish Parliament must have taken the view at
that time that Section 43(a) of the Civil Servants Act was not a violation of the prohibition
of age discrimination. The Board furthermore opined that the Employment Equality
Directive, the Act on the Prohibition of Discrimination in the Labour Market etc. as well as
case law from Danish courts and the CJEU illustrate that, under certain conditions,
exceptions from the prohibition of age discrimination would be allowed. The Board referred
directly to Article 6 of the Employment Equality Directive. The Board also made reference
to the preparatory works of the Civil Servants Act and the legitimate aims pursued by the
Act described in the works, including that the purpose of preserving a retirement age of
70 years was to ensure consideration for the special conditions of employment for priests
(that the congregational council’s decisive importance for the appointment of priests is not
rendered illusory and that no deeper discrepancies are made to exist between the pastor
and the congregation). The Board concluded that it did not find reasons to set aside the
assessment of the Danish Parliament. The Board therefore ruled that the exception from
the prohibition of age discrimination in the Civil Servants Act was justified.

d) Retirement ages imposed by employers

In Denmark, national law previously permitted employers to set retirement ages (or ages
at which the termination of an employment contract is possible) by collective bargaining.
However, since 1 January 2016, neither individual employment contracts nor collective
agreements providing for automatic termination of employment at any age can be
agreed.!”® It also follows from the Act on the Prohibition of Discrimination in the Labour

176 See Section 34(2) and Section 43(2) of Consolidated Act No. 511 of 18 May 2017.

177 Consolidated Act No. 511 of 18 May 2017 (Tjenestemandsloven).

178 Board of Equal Treatment, Decision No. 41/2014 of 5 March 2014.

179 1t follows from Act No. 1489 of 23 December 2014 repealing Section 5(a)(4) of the Act on Prohibition of
Discrimination on the Labour Market etc., which allowed for automatic termination of employment by the
age of 70 years or older.
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Market etc. that previous individual contracts providing for automatic termination cannot
be enforced after 1 January 2016.

Collective agreements on automatic termination are, however, valid until the time when
the collective agreement in question can be renegotiated. It follows from Section 5(a)(3)
of the Act on the Prohibition of Discrimination in the Labour Market etc., which states that
the Act is not a hindrance to the maintenance of valid age limits regulated in or agreed
upon in collective agreements, provided that these age limits are objectively and
reasonably justified by a legitimate aim within the scope of Danish legislation and that the
means of achieving that aim are appropriate and necessary (see Article 6 of the Directive).
This rule only applies to collective agreements. Collective agreements in both the private
and the public labour market are covered.

A landmark Supreme Court judgment of 27 August 2013 dealt with an employee who was
working in a telecommunications company.'8 His employment was covered by an existing
collective agreement containing a provision for retirement without notice at the age of 67.
The Supreme Court referred to Section 5(a)(3) of the Act on the Prohibition of
Discrimination in the Labour Market etc. and concluded that a forced retirement age of 67
years constituted appropriate and necessary means to achieve the purposes of an
appropriate age distribution and the reduction of the workforce by age-related departures
rather than dismissals.

In a case before the Board of Equal Treatment, a janitor was asked to retire three months
after he had turned 65.18! The janitor filed a complaint about discrimination due to age.
The compulsory retirement age followed from a collective agreement. The Board found that
the retirement provisions in the collective agreement were objectively and reasonably
justified by a legitimate aim and referred to Section 5(a)(3) of the Act on the Prohibition
of Discrimination in the Labour Market etc. The Board referred to case law from the CJEU,
including the Palacios de la Villa case (C-411/05) and the Rosenbladt case (C-45/09), and
argued that Member States have a wide margin of appreciation when it comes to social-
political and employment-related objectives. The Board did not describe the legitimate aim
in the case in question but spoke in general terms of legitimate aims. Furthermore, the
Board referred to a similar case adjudicated by the City Court of Svendborg.'® On that
basis, the Board concluded that discrimination had not taken place.

e) Employment rights applicable to all workers irrespective of age

The law on protection against dismissal and other laws protecting employment rights do
apply to all workers irrespective of age, even if they remain in employment after attaining
pensionable age or any other age.

f) Compliance of national law with CJEU case law

In Denmark, national legislation is in line with the CJEU case law on age regarding
mandatory retirement.

4.6.5 Redundancy

a) Age and seniority taken into account for redundancy selection

In Denmark, national law does not permit age or seniority to be taken into account in
selecting workers for redundancy. It follows from Section 2(1) of the Act on the Prohibition

of Discrimination in the Labour Market etc., that it constitutes illegal discrimination to take
age into consideration in selecting workers for redundancy.

180 Weekly Law Journal, U.2013.3130H.
181 Board of Equal Treatment, Decision No. 9903 of 12 October 2018.
182 City Court of Svendborg judgment of 20 June 2018, Case No. BS R3-516/2017.
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b) Age taken into account for redundancy compensation

In Denmark, national law provides compensation for redundancy. Such compensation is
not affected by the age of the worker.

If a redundancy is judged illegal, workers can be awarded compensation according to
national law. The Dismissal Board (Afskedigelsesnaevnet) adjudicating cases on
redundancies covered by collective agreements has developed a 25-year rule in its case
law. It follows from this rule that an employer has an obligation, if possible, to refrain from
dismissing a person who has been employed for 25 years or longer. If an employee with
seniority of 25 years or more is dismissed, the burden of proof shifts to the employer, who
has to prove that there were strong reasons for dismissing this particular person. There is
no case law indicating that the age of the worker has an influence on the amount of
compensation awarded. No information has been found about legal challenges to this 25-
year rule.

4.7 Public security, public order, criminal offences, protection of health,
protection of the rights and freedoms of others (Article 2(5), Directive
2000/78)

In Denmark, national law does not include exceptions that seek to rely on Article 2(5) of
the Employment Equality Directive.

4.8 Any other exceptions

In Denmark, there are no other exceptions to the prohibition of discrimination (on any
ground covered by this report) provided in national law.
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5 POSITIVE ACTION (Article 5 Directive 2000/43, Article 7 Directive 2000/78)
a) Scope for positive action measures

In Denmark, positive action in respect of racial or ethnic origin, religion or belief, disability,
age or sexual orientation is permitted to a limited extent in national law. There is, however,
no general provision for special or positive measures in Danish law embracing all the
discrimination grounds.

Section 9(2) of the Act on the Prohibition of Discrimination in the Labour Market etc. states
that the Act does not prevent measures being taken with a view to improving employment
opportunities for persons of a specific race, skin colour, religion, political opinion, sexual
orientation or national, social or ethnic origin, age or disability by virtue of other legislation,
rules other than legislation and other public measures. Such special measures require legal
authority and are primarily to be taken by the minister through public projects. According
to the preparatory work, Section 9(2) of the Act is directed primarily at the public sector
and general projects improving the integration of ethnic minorities.

The right to take special measures in Section 9(2) does not apply to private employers who
want to improve employment opportunities for marginalised groups. Thus, legislation
makes it difficult for private employers to actively offer equal opportunities in practice. The
fact is that even simple outreach initiatives can be claimed to discriminate against the
groups that are not the target of the individual outreach initiatives.

Furthermore, private employers who are interested in actively offering equal opportunities
(which do not conflict with the prohibition of discrimination) are met with another legal
barrier. Section 4 of the Act on the Prohibition of Discrimination in the Labour Market etc.
prohibits employers to ask for, obtain, receive or use information about the race, skin
colour, religion or belief, political opinion, sexual orientation or national, social or ethnic
origin of a job applicant or an employee. Neither anonymity nor informed consent nor any
other exemption will allow an employer to use such information about ethnic origin, etc.
and the prohibition applies no matter how the employer gets the information.!®3 This rule
makes it difficult in practice for private employers to measure the results of their equal
opportunity initiatives.

The legislative barriers in the Act on the Prohibition of Discrimination in the Labour Market
etc. are assumed to prevent private employers from being active in creating actual equal
opportunities in the labour market.

According to Section 9(3) of the Act on the Prohibition of Discrimination in the Labour
Market etc., it is possible for private employers to take positive measures in relation to
older persons and persons with disabilities.

Outside the labour market, Section 4 of the Act on Ethnic Equal Treatment allows for the
maintenance or adoption of specific and temporary measures to prevent or compensate
for disadvantages linked to racial or ethnic origin. Both public authorities and private
organisations and entities can initiate such measures. Section 8 of the Act on the
Prohibition of Discrimination due to Disability permits similar temporary measures in the
area of disability.

Race and ethnic origin
In the guidelines to Section 9(2) of the Act on the Prohibition of Discrimination in the

Labour Market etc., lawful public positive measures cover projects initiated by the different
ministries as part of national integration schemes, including projects with the aim of

183 Guidance on the Act on the Prohibition of Discrimination in the Labour Market (1 February 2019), p. 68.
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improving the qualifications of persons with an ethnic minority background. The guidelines
emphasise that only public programmes whose aim is to improve access to employment
are possible. Employers themselves are not allowed to give preferential treatment to racial
and ethnic minorities.

The preparatory work for Section 4 of the Act on Ethnic Equal Treatment states that there
has to be an actual disadvantage linked to racial or ethnic origin in order for specific
measures to be initiated. It also states that it is possible for public authorities and private
organisations and entities to initiate specific measures. The Act only covers equal treatment
outside the labour market.

A 2019 decision by the Board dealt with a drop-in centre for the ‘mentally ill and
traumatised’ with a focus on refugees and immigrants.'® The centre offered a free
communal meal for the target group once a week. At the dinner, it was also possible to
receive advice, for example on contact with public authorities. A man with a Danish
sounding name and of Danish origin complained that he had been discriminated against
due to his ethnic origin. He had been rejected from accessing the communal meals because
he was not included in the target group. The Board argued that the Act on Ethnic Equal
Treatment does not preclude specific measures designed to compensate disadvantages
linked to ethnic origin. The Board therefore concluded that the communal meals fell within
the specific measures permitted by Section 4 of the Act on Ethnic Equal Treatment.

Age and disability

Section 9(2) of the Act on the Prohibition of Discrimination in the Labour Market etc. also
applies in relation to disability and age, allowing for a number of legislative or public
measures that promote the employment opportunities of the elderly and persons with a
disability.

A 2019 Supreme Court ruling dealt with an office worker who had a flex-job with reduced
working hours and whose employer received a subsidy from the local municipality
according to the flex-job legislation.®> The Court stated that a flex-job must be considered
to be an employment-creating arrangement (a positive action in favour of persons with
disabilities), which is allowed according to Section 9(2) of the Act on Prohibition of
Discrimination in the Labour Market etc. The Court referred to Article 6(1) and Article 7 of
Directive 2000/78/EC in respect of the positive action argument.

According to Section 9(3) of the Act on the Prohibition of Discrimination in the Labour
Market etc., it is possible for public and private employers to take concrete positive
measures in relation to ‘older’ age and disability. The purpose of the positive action has to
be the improvement of employment possibilities for persons with disabilities or for older
employees. If job applicants have the same qualifications, it is thus possible for the
employer to prefer the applicant with the disability or the applicant who is ‘older’. An
employer may choose the person with the disability instead of the person without the
disability only if the two applicants are equally qualified.

The Act on Compensation for Persons with Disabilities in the Labour Market promotes the
integration of persons with disabilities into the job market.'® This Act focuses on how
compensation for impairments in the labour market is best provided and sets out general
rules on how to promote and enhance employment for persons with (special) difficulties in
finding a job. The general aim of the Act is to enhance the integration of persons with
disabilities into the labour force by means of affirmative action and various other
compensatory measures. Section 3 of the Act provides for preferential treatment of equally

184 Board of Equal Treatment, Decision No. 9620 of 12 June 2019.

185 Supreme Court judgment of 17 April 2019, Case No. BS-25958/2018-HJR.

186 Consolidated Act No. 108 of 3 February 2020 with later amendments (Lov om kompensation til
handicappede i erhverv m.v.).
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qualified job applicants with a disability to positions in the public administration. It also
states that job applicants who have a disability have the right to a job interview for
positions in the public administration.

Outside the labour market, Section 8 of the Act on the Prohibition of Discrimination due to
Disability allows for the maintenance or adoption of specific and temporary measures to
prevent or compensate for disadvantages linked to disability. Both public authorities and
private organisations and entities can initiate such measures.

Religion or belief

Section 9(2) of the Act on the Prohibition of Discrimination in the Labour Market etc. also
applies in relation to religion and belief, allowing for a number of legislative or public
measures that promote the employment opportunities of persons from different religions.

Since religion is understood as formally approved or recognised religions, there is a
theoretical link between recognition as a religious community and the possibility of
benefitting from these positive actions in Section 9(2). In reality, however, because of the
wider discrimination ground of belief, the establishment of such a link is not required in
practice.

Besides of such possible public measures, there are no provisions in Danish law explicitly
allowing for positive measures on grounds of religion.

Sexual orientation

Section 9(2) of the Act on the Prohibition of Discrimination in the Labour Market etc. also
applies in relation to sexual orientation, allowing for legislative or public measures that
promote the employment opportunities of persons with different sexual orientations. No
concrete examples of such measures have been found.

Other than this, there are no provisions in Danish law explicitly allowing for positive
measures on grounds of sexual orientation.

b) Quotas in employment for people with disabilities

In Denmark, national law does not provide for a quota/quotas for the employment of
people with disabilities.
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6 REMEDIES AND ENFORCEMENT

6.1 Judicial and/or administrative procedures (Article 7 Directive 2000/43,
Article 9 Directive 2000/78)

a) Available procedures for enforcing the principle of equal treatment
In Denmark, the following procedures exist for enforcing the principle of equal treatment:
Courts:

The lower city courts, the High Courts, the Maritime and Commercial Court and the
Supreme Court hear cases, which involve provisions of the civil Act on Ethnic Equal
Treatment and the civil Act on the Prohibition of Discrimination in the Labour Market etc.,
implementing Directive 2000/43 and Directive 2000/78. The courts will also hear cases
involving the criminal Act on the Prohibition of Discrimination due to Race etc. and the civil
Act on the Prohibition of Discrimination due to Disability. Judgments and decisions handed
down by the courts are legally binding.

Labour courts:

The Labour Court and labour arbitration bodies only interpret collective agreements and
adjudicate cases concerning violations of collective agreements. They do not deal with
cases concerning violations of the legislation on discrimination.'®” Judgments and decisions
handed down by labour courts are legally binding.

However, Section 1(6) of the Act on the Prohibition of Discrimination in the Labour Market
etc. states that the Act does not apply if equal protection is provided by a collective
agreement. Trade unions engage in judicial procedures before the Labour Court on behalf
of their members in cases concerning the violation of a prohibition of discrimination in a
collective agreement. In the individual case, the trade union decides whether or not it
wishes to bring a case. If an individual person covered by a collective agreement wishes
to initiate a case concerning the violation of collective agreements, the case must be tried
at the ordinary courts and the individual must provide proof that his or her trade union has
no intention of pursuing the matter before the Labour Court.

Board of Equal Treatment:

In practice, most complaints of discrimination are dealt with by the administrative Board
of Equal Treatment, which was established on 1 January 2009.!88 The Board deals with
complaints related to discrimination based on gender, race, colour, religion or
belief, political views, sexual orientation, age, disability or national, social or ethnic origin
within the labour market. In sectors outside the labour market, the Board has a mandate
to hear individual cases on discrimination because of gender, disability, race and ethnic
origin. The Board of Equal Treatment issues binding decisions and can order compensation
to be paid.

Individuals making complaints to the Board of Equal Treatment must have an individual
and current interest in the case in question. The Board of Equal Treatment cannot force
the parties to produce documents, give their opinion or reveal the factual circumstances of
a case. The Board secretariat can, however, request that the parties contribute to the
elucidation of a case. If a party does not comply with this request within the stated time
period, a new deadline will be set. If the party still does not respond, the Board can choose

187 Consolidated Act No. 1003 of 24 August 2017 with later amendments in the Labour Court and Labour
Arbitration (Lov om Arbejdsretten og faglige voldgiftsretter).

188 Consolidated Act No. 1230 of 2 October 2016 with later amendments (Bekendtgarelse af Lov om
Ligebehandlingsnaevnet).
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to decide the case based on the existing evidence, cf. Section 5 of the Act on the Equal
Treatment Board. The Board can also procure expert evidence for use in specific cases, cf.
Section 7 of the Act.

The Board of Equal Treatment cannot deal with a complaint if the situation is covered by a
prohibition of discrimination in a collective agreement.

Decisions handed down by the Board of Equal Treatment are legally binding. According to
Section 12(2) of the Act on the Board of Equal Treatment, the Board is obliged to bring its
decisions to the civil courts if they are not followed and the applicants wish to pursue the
matter. Both parties to a case can also bring a Board decision to the civil courts.

In the period from January 2015 to the end of 2019, the Board of Equal Treatment received
1 652 complaints in total.'8° In the same period, the Board issued 1 147 decisions and its
secretariat dismissed 152 complaints.!?°

Institute of Human Rights - the National Human Rights Institution of Denmark:

The DIHR is a national human rights institution (NHRI) in accordance with the UN Paris
Principles.'®! The Institute has been accredited as an A-status NHRI since 2001.

The DIHR functions as the national equality body in accordance with the Racial Equality
Directive and the gender directives. Its mandate as a specialised body for the promotion
of equal treatment irrespective of gender, racial or ethnic origin is laid down in the founding
law of the Institute by replicating the EU law requirement to establish equality bodies. The
DIHR’s mandate is to promote equality with regard to gender, race and ethnicity by way
of providing assistance to victims of discrimination, conducting independent surveys and
publishing reports and recommendations about equality. The DIHR does not play any role
in criminal proceedings.

b) Barriers and other deterrents faced by litigants seeking redress

To initiate a civil court case in practice requires the appointment of a lawyer, which is a
financial barrier for many victims of discrimination.

In theory, it is not necessary to obtain assistance from a lawyer to file a complaint with
the Board of Equal Treatment. In practice, many victims cannot manage to file the
complaint by themselves.

There is no time limit in the Act on the Board of Equal Treatment within which a procedure
must be initiated. However, the Board of Equal Treatment has concluded in concrete cases
that claims were statute-barred according to the Act on Limitations and on that basis the
Board could not decide in favour of the complainants.!®? According to the Act on
Limitations, there is an absolute three-year period of limitation (five-year period of
limitation for employment-related cases), which means that a procedure must be initiated
three years (or five years), at the latest, after the unlawful violation has occurred.®3

Furthermore, the Board has rejected concrete complaints of discrimination on the basis
that the complainants acted passively and thus had lost any claim against the employer.
According to a general principle of Danish law, a person can lose his or her claim before
the statutory period of limitation by acting passively. Whether a person has acted passively

1

®

° Board of Equal Treatment (June 2020) Annual Report 2019, p. 33.

190 Board of Equal Treatment (June 2020) Annual Report 2019, p. 33.

191 Consolidated Act No. 553 of 18 June 2012 on the Institute for Human Rights - the National Human Rights
Institution of Denmark with later amendments.

2 Board of Equal Treatment, Decision No. 29/2015 of 4 March 2015, Decision No. 9386 of 2 March 2016.

193 Act on Limitations (Foreeldelseslov), Sections 3 and 4, Consolidated Act No. 1238 of 9 November 2015.
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is determined by an individual assessment carried out by the civil courts or other law
enforcement agencies, including the Board of Equal Treatment.

On 11 December 2018, a man filed a complaint to the Board of Equal Treatment arguing
that he had been discriminated against because of his ethnic origin.®* In the spring of
2017, the complainant wanted to rent an allotment garden but was rejected by the garden
association. On 20 April 2017, the complainant received an email with the following
wording: ‘Like many other garden associations, the board does not want the percentage
of foreigners & their direct descendants in our garden association to be higher than in the
society as a whole, i.e., about 7 %." The complainant immediately (on the same day)
contacted the municipality and reported the garden association to the police. In the case,
the Board found that, by filing the complaint on 11 December 2018, the complainant had
acted passively and had therefore lost any claim against the garden association. The Board
emphasised the time that had elapsed since the complainant was rejected by the garden
association and thus the time when he had or should have known of a possible claim under
the Act on Ethnic Equal Treatment to when he filed the complaint with the Board. In
conclusion, the Board did not decide in favour of the complainant.

There are no statistics on the number of cases for which the Board decides that a
complainant loses his or her claim by acting passively. Also, there is no fixed number of
months or years that will prompt the Board to decide that a complainant has acted
passively. The Board conducts specific and individual case-by-case evaluations. In its 2019
annual report, the Board explains that in cases of rejection of access to bars and
restaurants it should, as a rule, be presumed and expected that persons who experience
such discrimination will complain immediately after the rejection or at least within a
reasonably short time thereafter.1%>

No absolute time limit is indicated in the Act on Labour Courts.!®® With regard to the civil
courts, there is a three-year period of limitation (five-year period of limitation for
employment-related cases), which means that a procedure must be initiated three years
(or five years) at the latest after the unlawful violation.®”

A person can file a complaint even after his or her employment relationship has ended.
There is therefore no deadline for filing a complaint, but practical difficulties can arise in
relation to collecting evidence.

The assistance given by the DIHR to victims of discrimination deals primarily with the
provision of information and with advice on how and where victims can complain about
discrimination.'®® Typically, the DIHR does not file complaints with the Board of Equal
Treatment on behalf of a victim, but rather provides information on how the complainant
can do it on his or her own. On the DIHR’s website, a telephone number and an email
address is listed if a person needs assistance and advice on discrimination issues and ways
to complain.

Chapter 31 of the Administration of Justice Act deals with legal aid and free legal
proceedings.!®® The Minister of Justice can financially support legal aid offices where
individuals can seek free legal advice and representation.?°° No public data is available on
the practice of supporting and representing victims of discrimination.

194 Board of Equal Treatment, Decision No. 9996 of 9 October 2019.

195 Board of Equal Treatment (June 2020) Annual Report 2019, p. 22.

19 Consolidated Act No. 1003 of 24 August 2017 with later amendments in the Labour Court and Labour
Arbitration (Lov om Arbejdsretten og faglige voldgiftsretter).

197 Act on Limitations (Foreeldelseslov), Sections 3 and 4, Consolidated Act No. 1238 of 9 November 2015.

198 See https://menneskeret.dk/raadgivning.

199 Consolidated Act No. 1445 of 29 September 2020 with later amendments.

200 Regulation No. 637 of 11 June 2014 (Bekendtggrelse om tilskud til retshjeelpskontorer og advokatvagter).
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Only a few NGOs specialise in assisting victims of discrimination in filing complaints and
initiating court proceedings. Many Danish labour unions provide counselling and legal
advice on discrimination, in particular discrimination because of disability in the labour
market.

C) Number of discrimination cases brought to justice

In Denmark, statistics on the number of cases related to discrimination brought to justice
are not available.

Statistics on cases brought to the city courts are not available as they are not registered
or published in the Weekly Law Journal (Ugeskrift for Retsvaesen). Only selected judgments
from the Supreme Court, the high courts and the Maritime and Commercial Court are
published in the Weekly Law Journal. The Weekly Law Journal is a paid journal not freely
available to the public.

d) Registration of national court decisions on discrimination
In Denmark, court decisions on discrimination are not registered as such by national courts.

6.2 Legal standing and associations (Article 7(2) Directive 2000/43, Article 9(2)
Directive 2000/78)

a) Engaging in proceedings on behalf of victims of discrimination (representing them)

In Denmark, associations/organisations/trade unions are entitled to act on behalf of victims
of discrimination under certain conditions.

There are very few specialised NGOs providing legal aid to victims of discrimination and
using litigation as a method to generate public discourse on equality.

The Danish judicial system is regulated in the Administration of Justice Act.?°! Under Danish
procedural rules in Section 260 of the Administration of Justice Act, a person may either
go to court himself or herself or authorise a process agent to appear in court on his or her
behalf. As a general rule, in Danish procedural law, only jurists authorised to practise law,
i.e. certified lawyers, may serve as process agents for a party. As an exception, the Minister
of Justice may allow for interest groups, labour unions and the like to represent their
members in court through an in-house jurist in cases concerning pay and employment
conditions. This is the case even when the in-house jurist is not a certified lawyer, cf.
Section 260(6) of the Administration of Justice Act.

Trade unions and other membership organisations can therefore represent their members
in civil court cases dealing with pay and employment conditions. The trade union
employees representing the individual member must have a Danish bachelor's or master's
degree in legal studies. According to established case law, a trade union may also be
allowed to serve a function similar to that of a process agent for its members in the sense
that the union files a suit in its own name on behalf of its member (in Danish: mandatar).
However, it is still the member and not the union who is a party to the case.

No particular legislation exists regarding the possibility of NGOs and other associations
representing victims of discrimination in civil court proceedings. In comparison with trade
unions on questions of pay and employment conditions, NGOs do not have the same
general legal standing before domestic courts of law in relation to cases of discrimination.
According to Section 260(2), only certified lawyers who have obtained a mandate from the
individual victim of discrimination can litigate a case for the civil courts. This means that

201 Consolidated Act No. 1445 of 29 September 2020 with later amendments.
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the NGO can help to examine the case but when it comes to representing and promoting
the case before the civil courts, the individual victim of discrimination must get legal
representation from a certified lawyer.

Some public bodies have been given express statutory power to represent complainants in
court. According to Section 12 of the Act on the Board of Equal Treatment, the Board of
Equal Treatment is thus obliged to bring a case to the civil courts if the defendant refuses
to follow the decision of the Board and the applicant wishes to pursue the matter. In
practice, the Board of Equal Treatment is represented by the private law firm
Kammeradvokaten, which is the legal adviser to the Danish Government.292

There are no formal requirements for giving a mandate to represent one’s case. In practice,
a mandate will always be in writing.

In Board of Equal Treatment cases, trade unions and NGOs are entitled to represent
individuals who have a legitimate interest in the case. A victim of discrimination is
represented before the Board in accordance with traditional administrative law, cf. Section
8 of the Public Administration Act.293

The DIHR is competent to take principle cases to the Board of Equal Treatment, including
individual cases of discrimination of general public interest.2%¢

b) Engaging in proceedings in support of victims of discrimination (joining existing
proceedings)

In Denmark, associations/organisations/trade unions are entitled to act in support of
victims of discrimination. According to Section 252 of the Act on Administration of Justice,
bi intervention is allowed in existing court proceedings, where the association has a legal
interest in the outcome of the case.

As an example, the DIHR may intervene in civil court cases in support of a victim of
discrimination if the Institute determines that such support may help to clarify the general
interpretation of the discrimination law in Denmark. Since 2016, the DIHR has acted as
amicus curiae in nine court cases.?%

C) Actio popularis

In Denmark, national law does not directly allow associations/organisations/trade unions
to act in the public interest on their own behalf, without a specific victim to support or
represent (actio popularis).

The competence of the DIHR to take principle cases to the Board of Equal Treatment could
be considered as a form of actio popularis as the Institute does not need a specific victim
of discrimination to initiate such a principle case.

In Decision No. 88/2011 issued by the Board of Equal Treatment, an NGO working against
discrimination because of race and ethnic origin filed a complaint with the Board. The
complaint dealt with ethnic discrimination because of a newspaper article. In the article,
an owner of a campground stated that he would refuse access to the campground for Roma
people. The NGO argued that the newspaper article was a violation of the Act on Ethnic

202 As described in Jacobsen, B.D. (2010), Assistance to Victims of Discrimination by Equality Bodies of the EU
Member States - a Scandinavian Perspective, DJ@F Publishing, Copenhagen.

203 Consolidated Act No. 433 of 22 April 2014 (Forvaltningsloven).

204 Section 1(7) of Consolidated Act No. 1230 of 2 October 2016.

205 Information provided in Skype interview with the DIHR Equal Treatment Department on 17 January 2018,
and in emails from the DIHR Equal Treatment Department of 5 April 2019, 2 April 2020, and 12 March
2021.
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Equal Treatment. The Board refused to adjudicate the complaint because of the fact that
the NGO did not file the complaint on behalf of or in support of a concrete individual
claiming that his or her rights had been violated.

No actio popularis court cases exist in relation to discrimination. In individual cases in other
fields, the Supreme Court has accepted cases filed on the constitutional legality of
Denmark’s membership of the EU, for example, (see U 1996.1300 H and U 1998.800 H).
So one could argue that there is a willingness to accept actio popularis cases within the
Danish judicial system.

d) Class action

In Denmark, national law allows associations/organisations/trade unions to act in the
interest of more than one individual victim (class action) for claims arising from the same
event.

Chapter 23a of the Danish Administration of Justice Act specifies rules on collective action.

A collective action is a special type of procedure prepared with a view to combining several
- especially a large number of - uniform claims in the same proceedings. The term
‘collective action’ implies that the action relates to the claims of a group of persons, a
representative of this group (not individual members of the group) being regarded as a
party to the action. Collective actions seem to be the same as class actions.

The rules on collective actions are based on a main rule that the members of the group
must opt for the action (the opt-in model). At the request of the group representative, the
court may also decide that a collective action must comprise the group members who do
not opt out of the collective action (the opt-out model). This is, however, subject to two
additional conditions being satisfied.

First of all, the case must concern claims that are so small that it is evident that they
cannot generally be expected to be brought through individual actions, not because the
persons concerned do not think that they have a justified claim, but merely because the
inconvenience and financial risk of individual litigation are deemed to be disproportionate
to the outcome of the individual action.

A number of conditions for bringing a collective action have been laid down, including the
condition that the court must approve the case as being suitable for a collective action. A
number of ‘control mechanisms’ also apply. For example, the court must approve the group
representative and may decide that the representative must provide security for the legal
costs that he or she may have to pay to the other party if he or she loses the case.

As for associations, there are no specific requirements as to age, number of members,
financial situation, etc., but in order to be appointed as group representative, the
association must have sufficient financial means, including, for example, insurance to be
able to cover legal costs.

No information has been found on collective actions in discrimination cases.

6.3 Burden of proof (Article 8 Directive 2000/43, Article 10 Directive 2000/78)

In Denmark, national law requires a shift of the burden of proof from the complainant to
the respondent.

Section 7 of the Act on Ethnic Equal Treatment, Section 7a of the Act on the Prohibition of
Discrimination in the Labour Market etc., and Section 10 of the Act on the Prohibition of
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Discrimination due to Disability all deal with the principle of a shared burden of proof.2%®
This means that if a person who considers himself or herself to be discriminated against is
able to establish facts of possible discrimination, then the employer, shop owner, landlord
etc. has to prove that no discrimination has taken place. This shared burden of proof is in
line with the directives.

The shared burden of proof is to be applied in cases of direct and indirect discrimination,
harassment and instruction, but not in cases regarding victimisation.

In cases of discrimination based on disability, it is a precondition for the employer’s
obligation to establish reasonable accommodation that the employer actually knows or
ought to know about the disability of the employee.

A number of judgments and decisions handed down by the Board of Equal Treatment
illustrate the shared burden of proof in practice.

In a landmark judgment on disability of 22 November 2017, the Supreme Court underlined
that the burden of proof rests with the employee with regard to proving that the employee
has a disability, including that the impairment is of a long-term nature.?°” However, in the
ruling, the Supreme Court also clarified that to have a disability covered by the
discrimination law, it is not a requirement that the condition in question is caused by a
medically diagnosed illness. Instead, the impairment must be evaluated based on all
circumstances of the case. It makes no difference whether dizziness, for example, is an
illness or a symptom of an illness as long as the condition involves a long-term impairment.

A decision from the Board of Equal Treatment illustrates the kind of facts that can establish
possible discrimination resulting in a shift of the burden of proof.2%8 The case dealt with a
man who had an Arabic-sounding name and who applied for a position as a marketing
manager. His application and resumé were written in English. The company sent a written
rejection in English explaining that they wanted a Danish employee. The Board argued that
the company assumed that the applicant was not Danish based on his Arabic-sounding
name and the fact that his application was written in English. On that basis, the Board
concluded that the complainant had established facts of possible discrimination because of
ethnic origin, reversing the burden of proof. The company could not prove that it had not
violated the prohibition of discrimination and the complainant was awarded compensation
of EUR 3 350 (DKK 25 000).

6.4 Victimisation (Article 9 Directive 2000/43, Article 11 Directive 2000/78)
In Denmark, there are legal measures of protection against victimisation.

National law prohibits subjecting a person to any adverse treatment or adverse
consequence as a reaction to a complaint or to any type of proceedings aimed at enforcing
compliance with the principle of equal treatment.

Section 7(2) of the Act on the Prohibition of Discrimination in the Labour Market etc.,
Section 8 of the Act on Ethnic Equal Treatment and Section 9 of the Act on the Prohibition
of Discrimination due to Disability all prohibit adverse treatment as a reaction to a
complaint concerning discrimination. According to these laws, a person who experiences
negative treatment or unfavourable consequences because of the fact that he or she has
asked for equal treatment can be granted compensation by the court.

206 Section 7 of the Act on Ethnic Equal Treatment and Section 7a of the Act on the Prohibition of Discrimination
in the Labour Market etc.

207 Supreme Court judgment of 22 November 2017, Case No. 305/2016.

208 Board of Equal Treatment, Decision No. 9641 of 26 April 2017.
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The commentary to the Act on the Prohibition of Discrimination in the Labour Market etc.
reads: ‘Protection against victimisation applies in cases where a formal letter of complaint
has been filed with a court of justice or another public authority, as well as in cases where
a certain incident is criticised verbally at the place of work, or where the employee has
contacted his or her trade union and related the circumstances to the union.’?%°

Both in the labour market as well as outside the labour market, protection applies to a
person who files a complaint regarding differential treatment of himself or herself as well
as to a person who files a complaint of differential treatment of another person.

It is a prior condition that a causal link can be established between the victimisation and
the employee’s or the complainant’s request for equal treatment. Adverse treatment is not
considered as a violation of the prohibition of discrimination in the directives. The burden
of proof is therefore not shared in cases of victimisation

6.5 Sanctions and remedies (Article 15 Directive 2000/43, Article 17 Directive
2000/78)

a) Applicable sanctions in cases of discrimination - in law and in practice

Discrimination in the private and public labour market may result in pecuniary
compensation and discriminatory job advertisements may result in a fine, cf. Section 7(1)
and Section 8 of the Act on the Prohibition of Discrimination in the Labour Market etc.

In public and private employment as well as in a field outside the area of employment, a
person who has been subject to discrimination can be awarded compensation for non-
economic damages, as stipulated in Section 7(1) of the Act on the Prohibition of
Discrimination in the Labour market etc., in Section 9 of the Act on Ethnic Equal Treatment,
and in Section 11 of the Act on the Prohibition of Discrimination due to Disability.

Furthermore, Danish civil courts can award damages for an established economic loss
according to the general Danish rules concerning damages. The Danish law of torts is
developed through Danish case law. Damages can be awarded if negligent behaviour has
resulted in an economic loss and there is a causal link between the negligent behaviour
and the loss. Furthermore, the loss has to be foreseeable to the person acting negligently.

Finally, a person who is responsible for an unlawful violation of another person’s freedom,
honour or integrity is liable to pay compensation, according to Section 26 of the Act on
Damage Liability. There is a three-year period of limitation, meaning that compensation
claims must be brought to the courts three years, at the latest, after the unlawful
violation.?10

In reality, the scope of the Danish tort legislation is very narrow. This is illustrated by a
2020 judgment from the Eastern High Court about a young woman with an intellectual
disability.?* The municipality illegally took away the funding of the woman’s personal
assistant. The judgment showed that according to Danish law, the woman could not get
financial compensation for the unjustified loss of service or welfare. The judgment leaves
individuals with disabilities in an insecure place if their local municipalities issue faulty
decisions. Leave to appeal to the third instance court has been granted and the Supreme
Court will adjudicate this test case — probably in 2021.

209 preparatory work for Act No. 253 of 7 April 2004 amending the Act on the Prohibition of Discrimination in
the Labour Market etc.

210 Section 3 of Act on Limitations (Foreeldelseslov), Consolidated Act No. 1238 of 9 November 2015.

211 Eastern High Court judgment of 22 January 2020, Case No. BS-12019/2019.
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b) Compensation - maximum and average amounts
There is no ceiling on the maximum amount of compensation that can be awarded.

Typically, the following amounts of compensation will be awarded to victims of
discrimination:

- in cases of denial of access to public places like bars, restaurants and discotheques:
from EUR 670 (DKK 5 000) to EUR 1 340 (DKK 10 000);

- in cases of discriminatory job advertisements: EUR 3 350 (DKK 25 000);

- in cases of discriminatory denial of employment/new job: EUR 3 350 (DKK 25 000);

- in cases of discriminatory dismissals: 6 to 12 months’ salary.

In the landmark Supreme Court judgment of 1 October 2014,2'2 the Court dealt with the
level of compensation in cases of age discrimination. The Supreme Court referred to case
law on gender discrimination in the labour market, stating that the pilots in question would
be eligible to more than six months’ salary in compensation. However, according to the
Court, there were a number of mitigating circumstances, which meant that the
compensation in these cases should be determined at a lower level. The result was that
the Court granted four months’ salary in compensation to each of the pilots. According to
the Court, the mitigating circumstances were the following:

- the dismissals were necessary because of work and workforce reductions;

- the criterion for dismissing the pilots (eligibility for retirement benefits) was
collectively negotiated with the pilot union;

- this criterion was the most humane and gentle in a situation where — no matter what
- a number of pilots had to be dismissed.

This approach was corroborated in a Supreme Court judgment of 12 March 2015.213 In this
case, the Court underlined that, when determining the amount of compensation, it must
emphasise the ‘coarseness’, meaning the seriousness of the violation including the
background for the violation and the infringement of the individual in question.

In another landmark Supreme Court judgment of 13 June 2013,%'* a young woman was
appointed as a secretary at a law firm. She was dismissed instantaneously, only four days
after she had started working. The woman had a diagnosis of ADHD?!> and the employer’s
reason for dismissing her was her ‘special conditions’. The Supreme Court concluded that
the dismissal was a violation of the prohibition of discrimination in the labour market and
she was awarded compensation amounting to six months’ salary. When setting the
compensation, the Supreme Court referred to the case law on discrimination on account of
gender and stated that in the case in question, there was no reason to depart from the
compensation practice in the gender case law.

In a judgment by the Eastern High Court, the court addressed the consequences of the
violation for the individual in question when determining the compensation.?!® The case
dealt with the dismissal of a shop manager. According to the Act on Salaried Employees,
an employee can be dismissed with a shorter notice period if he or she has been sick for a
total of 120 days within the last 12 months. In the case in question, a shop manager with
a disability was dismissed according to this special rule. The court, however, found that
her sickness absence was a result of her employer's lack of provision of reasonable
accommodation. The court therefore ruled that the shop manager had experienced
discrimination because of her disability in violation of the Act on the Prohibition of

2
2
2
2
2

g

2 Supreme Court judgment of 1 October 2014, Case No. 322/2012. Printed in U.2015.1H.

3 Supreme Court judgment of 12 March 2015, Case No. 180/2014. Printed in U.2015.2027H.
4 Printed in U.2013.2575H.

5 Attention deficit and hyperactivity disorder.

6 Eastern High Court judgment in Case No. BS-37426-2018 of 4 November 2011.

[ O
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Discrimination in the Labour Market etc. When ruling on the level of compensation the
court argued that the violation has resulted in a long and unnecessary sickness absence
for the shop manager, that the shop manager had lost a job in a workplace where she had
been happy and where she had been working with few interruptions since 2004. The court
therefore awarded a compensation equal to 12 months’ salary.

In a judgement by the City Court of Roskilde, the compensation awarded by the Board of
Equal Treatment was reduced by half.?!” The court argued that a teacher who had been
dismissed from her full-time position because of her disability would not have been able to
work more than part-time. Generally, if a person is dismissed from a full-time position, the
compensation for unlawful discrimination will be based on a full-time salary. This ruling
illustrates that specific circumstances may justify a change in this approach. It also
illustrates that when determining the level of compensation, the court may emphasise the
number of hours that the employee is actually capable of working at the time of dismissal
- and not the conditions and hours of employment in the contract.

C) Assessment of the sanctions

In reality, compensation is almost the only sanction used in cases of unlawful discrimination
on the labour market. Fines are used so rarely that it is difficult to evaluate whether these
sanctions are effective.

The level of compensation in discrimination cases is higher than in traditional cases of
unfair dismissal and seem proportionate. Hypothetically the higher sanctions, combined
with the increased knowledge that employers have about discrimination laws, are likely to
have a dissuasive effect when it comes to discrimination in the labour market.

The Supreme Court has made a clear statement about the level of compensation in
discrimination cases in the labour market. There was previously a tendency to award lower
amounts of compensation in cases of discrimination on account of ethnic origin, age,
disability, sexual orientation and religion/belief than in cases of discrimination because of
gender. This is not the case anymore.

In its 2018 annual report, the Board stated that if there are multiple violations in a case,
it might trigger a higher compensation.?!® As in the case below, this can be relevant in a
case where the employer has violated both the Act on the Prohibition of Discrimination in
the Labour Market etc. and the Act on Equal Treatment of Men and Women as regards
access to employment etc. The case dealt with a man, born in 1999, who was laid off from
his position as a substitute teacher for which he was paid by the hour.?'? In the dismissal,
the school referred to the modest age difference between the teacher and the pupils, and
the school stated that the girls in the older classes ‘were crazy about him’. The man was
dismissed less than three months after he started as a substitute teacher. In the case, the
Board argued that although the teacher worked only four hours a week, his position
constituted employment encompassed by the EU directive. The Board also argued that
there was no doubt that the dismissal was based on both the age and gender of the
complainant. The Board concluded that the dismissal constituted discrimination in violation
of both the Act on the Prohibition of Discrimination in the Labour Market etc. and the Act
on Equal Treatment of Men and Women as regards access to employment etc. Evaluating
the level of compensation, the Board based its decision on the length of the period of
employment as well as other information in the case. The Board found it to be an
aggravating circumstance that the complainant was dismissed in violation of both laws.
The teacher was therefore awarded a compensation equal to about nine months of salary.

217 City Court of Roskilde judgment of 7 May 2020, Case No. BS-33137/2018-ROS.
218 Board of Equal Treatment, Annual Report 2018 (June 2019), p. 25.
219 Board of Equal Treatment, Decision No. 9435 of 24 April 2019.
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The Board has underlined that the amount of the compensation is determined by case law
as well as the facts of the case in question. In a decision from 2020, the Board awarded
compensation of EUR 2 000 (DKK 15 000) in a case of discriminatory denial of employment,
which normally results in compensation of EUR 3 350 (DKK 25 000).22° The case dealt with
a man who was deaf and who was denied employment as a bricklayer. The Board found
that the complainant was discriminated against because of disability. The fact that the
complainant had sent an unsolicited application was instrumental in the awarding of
compensation of only EUR 2 000 (DKK 15 000).

Outside the area of employment, on the other hand, within the realm of the Act on Ethnic
Equal Treatment and the Act on the Prohibition of Discrimination due to Disability,
sanctions are typically EUR 670 and so mild that it must be questioned whether they are
sufficiently effective, proportionate and dissuasive. This is in particular the situation when
it comes to nightlife and discotheques where discrimination because of ethnic origin is a
big problem. The risk of having to pay very little compensation does not seem to sufficiently
prevent discrimination in nightlife.

220 Board of Equal Treatment, Decision No. 9151 of 20 February 2020.
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7 BODIES FOR THE PROMOTION OF EQUAL TREATMENT (Article 13 Directive
2000/43)

a) Body designated for the promotion of equal treatment irrespective of racial/ethnic
origin according to Article 13 of the Racial Equality Directive

The Danish Institute of Human Rights (DIHR) is designated as a body for the promotion of
equal treatment and effective protection against discrimination on grounds of racial or
ethnic origin as set out in Article 13 of the Racial Equality Directive.??! Section 2(2) of the
Act on the Institute for Human Rights - the National Human Rights Institution of Denmark
stipulates that the DIHR must promote equal treatment of all persons without
discrimination on grounds of gender, race or ethnic origin. The DIHR addresses
discrimination in any domain, including employment, education, housing, social services,
etc. The mandate stipulated in the Act on the Institute for Human Rights only covers
gender, race and ethnic origin. According to Parliament Decision B15 of 17 December 2010,
the DIHR is also responsible for monitoring the Danish implementation of the UN
Convention on Rights of Persons with Disabilities. More broadly it follows from the Act, that
the DIHR is mandated to work on the promotion of human rights in general. The DIHR
writes on its website that the principle of equal treatment and non-discrimination is a
cornerstone of human rights advocacy. In its work, the DIHR therefore frequently applies
a horizontal perspective. In practice, this means that all grounds of discrimination are
addressed, taking into account gender, age, disability, sexual orientation, religion and
faith, ethnicity and race.???

The act establishing the DIHR exempts Greenland and the Faroe Islands from the
competence of the DIHR.223 In 2014, it was decided by decree that the DIHR has a mandate
to work in Greenland in the same way that it does in Denmark.??* The DIHR evaluates,
promotes and monitors human rights in Greenland and publishes ongoing status reports
on its activities and on the human rights situation in Greenland. It presents these reports
to the Inatsisartut, the Parliament of Greenland.2?°

In accordance with the requirements of Article 13 of the Directive, the Institute has been
given the authority to assist victims of discrimination, to conduct surveys concerning
discrimination and to publish reports and make recommendations on discrimination.

The Board of Equal Treatment is an independent complaints board established by the Act
on the Board of Equal Treatment. It is a quasi-judicial institution that is limited to
adjudicating individual complaints about discrimination.??®¢ The Board is not officially
designated as an Article 13 body.

b) Political, economic and social context of the designated body

In 2015, legislation was amended to give the DIHR the authority to bring complaints to the
Board of Equal Treatment in cases that are a matter of principle or in cases that are a
matter of general public interest.??” The amendment represented a strengthening of the
DIHR's position. Furthermore, most of the DIHR’s general budget comes from the Danish

221 Consolidated Act No. 553 of 18 June 2012 with later amendments on the Institute for Human Rights - the
National Human Rights Institution of Denmark.

222 Gee https://www.humanrights.dk/about-us/mandate.

223 Section 15 of Consolidated Act No. 553 of 18 June 2012.

224 Decree No. 393 of 23 April 2014 about the entry into force for Greenland of the Act on the Institute for
Human Rights - the National Human Rights Institution of Denmark.

225 For information on the DIHR’s work in Greenland, see https://menneskeret.dk/emner/groenland. For the
latest status report on equal treatment in Greenland, see https://humanrights.dk/publications/equal-
treatment-greenland-status-2019.

226 Consolidated Act No. 1230 of 2 October 2016 on the Act on the Board of Equal Treatment.

227 Act No. 1570 of 15 December 2015 amending the Act on the Board of Equal Treatment.
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state (the national budget and various Government resources). During the last couple of
years, the overall budget for the DIHR has largely been unchanged.

There have been many populist debates during the last couple of years that have been
hostile towards international human rights in general, and the human rights obligations of
Denmark in particular. The populist debates also illustrate that there is little
acknowledgement of the existence of racism and racial discrimination in Denmark.

C) Institutional architecture
In Denmark, the designated body forms part of a body with multiple mandates.

The Act on the Institute for Human Rights - the National Human Rights Institution of
Denmark establishes the DIHR as a separate and independent human rights institution.2?8
The Act clarifies the role of the DIHR with regard to the promotion of equality and non-
discrimination and specifies that the Institute also has a mandate under the EU directives
as a specialised equality body on race and ethnic origin as well as on gender. Apart from
being a specialised equality body, the DIHR is also an ‘A’ accredited NHRI according to the
UN Paris Principles.

Furthermore, the DIHR is responsible for monitoring the Danish implementation of the UN
Convention on Rights of Persons with Disabilities, which follows from Parliament Decision
B15 of 17 December 2010.

The Equal Treatment Department is a separate department in the DIHR that works to fulfil
the functions and tasks assigned to the DIHR by virtue of its role as a specialised equality
body in respect of race, ethnic origin and gender. The department also monitors, promotes
and oversees the implementation of the UN Convention on the Rights of Persons with
Disabilities.??® The Equal Treatment Department works on issues of discrimination based
on gender, race/ethnic origin and disability within all spheres of society and has divided its
tasks between three teams centred around gender, race/ethnicity and disability. The Equal
Treatment Department works on issues of equality in general and does not limit its work
to the material scope of the EU directives.

The DIHR is established by law as an independent autonomous institution within the public
administration. The DIHR works with human rights in general and is accountable to the
Danish Parliament by the obligation to submit a yearly report to the Parliament and by the
fact that the DIHR can only be abolished by legislation. With regard to its budget, the DIHR
is technically accountable to the Ministry of Finance.

By the end of 2020, the DIHR had 150 employees in Denmark plus 31 employees in other
countries. The Equal Treatment Department had 14 employees by the end of 2020. In
addition, the Equal Treatment Department had seven students paid by the hour.23¢

The DIHR publishes a number of reports every year within the area of human rights and
equality.

d) Status of the designated body/bodies — general independence
i) Status of the body
The DIHR is established by law as an independent autonomous institution within the public

administration. The Equal Treatment Department works to fulfil the functions and tasks
assigned to the DIHR by virtue of its role as a specialised equality body.

228 Consolidated Act No. 553 of 18 June 2012 with later amendments.
229 Table of DIHR departments. See https://www.humanrights.dk/about-us/departments.
230 Information provided by the DIHR Equal Treatment Department in an email, 12 March 2021.
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The Danish Council for Human Rights (R8det for Menneskerettigheder) is established to
assess the development and execution of the activities of the DIHR and may propose new
activities to the DIHR Board. The Council meets four times a year to discuss the work of
the DIHR and also appoints six members of the Board. Members of the Council are
appointed to reflect the attitudes of civil society organisations working with human rights
as well as public and governmental institutions and authorities. Only members from civil
society organisations have the right to vote in the Council.

The Board members of the DIHR are appointed by various institutions: one member is
appointed by the University of Copenhagen; one member is appointed by the University of
Aarhus; one member is appointed by the University of Southern Denmark; one member is
appointed by the University of Aalborg; two members are appointed by the Danish
Conference of Rectors (Rektorkollegiet); one member is appointed by the employees of
the DIHR; and six members are appointed by the Danish Council for Human Rights. The
Board of Equal Treatment is not represented on the DIHR’s Board. The Executive Director
of the DIHR is appointed by the Board.

Most of the DIHR’s budget comes from the Danish state (the national budget and various
Government resources) and the budget has not changed for several years. With regard to
its budget, the DIHR is technically accountable to the Ministry of Finance.

The DIHR is an independent autonomous institution within the public administration. The
DIHR management has the power to recruit and manage staff.

The DIHR is accountable to the Danish Parliament by the obligation to submit an annual
report to the Parliament about the status of human rights in Denmark, and by the fact that
the DIHR can only be abolished by legislation.

i) Independence of the body

The DIHR is established by law as an independent autonomous institution within the public
administration. The DIHR can only be abolished by legislation.

e) Grounds covered by the designated body/bodies

The Act on the Institute for Human Rights - the National Human Rights Institution of
Denmark establishes the Institute as a separate and independent institution.?3! The Act
also clarifies the role of the DIHR with regard to the promotion of equality and non-
discrimination and specifies the mandate of the Institute under the EU directives as a
specialised equality body on race and ethnic origin as well as on gender.

As mentioned above, according to Parliament Decision B15 of 17 December 2010, the DIHR
is also responsible for monitoring the Danish implementation of the UN Convention on
Rights of Persons with Disabilities. It follows from the Act on the Institute for Human Rights
that the DIHR is mandated to work on the promotion of human rights in general. It
therefore also works to promote disability rights including the protection against disability
discrimination more broadly than is described in Decision B15.

The Equal Treatment Department works to fulfil these DIHR functions and has divided its
tasks between three teams centred around gender (including sexual orientation),
race/ethnicity (including religion) and disability. All three teams work to focus on their
specific discrimination ground as well as on their intersections when relevant.?32 The DIHR
takes a horizontal approach to discrimination, which means that it also includes age in its
work against discrimination. In 2019 for example, the DIHR filed a gender and age

231 Consolidated Act No. 553 of 18 June 2012 with later amendments.
232 Information provided in Skype interview with the DIHR Equal Treatment Department on 17 January 2018.
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discrimination complaint with the Board on Equal Treatment because of an allegedly
discriminatory job advertisement on Facebook.?33

Competences of the designated body - and their independent exercise

According to Section 2(3) of the Act on the Institute for Human Rights - the National
Human Rights Institution of Denmark, the DIHR must issue a yearly report to the
Parliament on the human rights situation in Denmark. It must also publish the report. This
includes the situation of persons with disabilities. According to Parliament Decision B15 of
17 December 2010, the Institute is also responsible for monitoring the Danish
implementation of the UN Convention on Rights of Persons with Disabilities.

The duties and powers of the Institute with regard to the equality mandates are specified
in the Act on the Institute for Human Rights - the National Human Rights Institution of
Denmark. According to Section 2(2) of the Act, the Institute must promote equal treatment
of all persons without discrimination on grounds of gender, race or ethnic origin by, among
other things:

- assisting victims of discrimination in pursuing their complaints about discrimination
in the light of the rights of victims, associations, organisations and other legal
entities;

- conducting independent surveys concerning discrimination; and

- publishing reports and making recommendations on discrimination issues.

i) Independent assistance to victims

In Denmark, the designated body does have the competence to provide independent
assistance to victims.

The DIHR has an advice unit in the Equal Treatment Department, which is responsible for
giving advice relating to individual cases of alleged discrimination. The unit is part of the
DIHR, which is established by law as an independent autonomous institution within the
public administration and which has the status of an NHRI. The advice unit acts as
independently as the rest of the DIHR.

People can call for advice and counselling every Monday, Tuesday, Wednesday and
Thursday from 12.00 to 15.00, or they can send an email to the Equal Treatment
Department. Employees with the Institute provide independent legal assistance to victims
of alleged discrimination. This includes assistance in applying to the authorities for free
legal aid in court and filing a complaint with the Board of Equal Treatment.

The DIHR can take up cases about discrimination on its own initiative. Since January 2016,
the DIHR has been able to bring complaints to the Board of Equal Treatment in cases
regarding a matter of principle or in cases of general public interest.?3* The Institute does
not necessarily act on behalf of individual victims of discrimination in these complaints.
Thus, it is not a condition that the Institute must identify a victim of discrimination by
name to file such complaints.?3>

In relation to the effectiveness of the assistance, the advice unit of the DIHR receives very
few discrimination inquiries on an annual basis. In 2020, the DIHR provided advice in 24
cases of discrimination because of gender; in 25 cases of discrimination because of
race/ethnic origin; in 5 cases of discrimination because of religion/belief; in 48 cases of

233 DIHR (2020), Menneskerettigheder i Danmark 2020 - Beretning til Folketinget (Human Rights in Denmark),
p. 28.

234 Act No. 1570 of 15 December 2015 amending the Act on the Board of Equal Treatment.

235 Bill No. 2015/1 LSF 28 of 8 October 2015 regarding the amendment of the Act on the Board of Equal
Treatment.
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discrimination because of disability; and in 3 cases of multiple discrimination.?3¢ The DIHR
does not engage in outreach activities vis-a-vis the general population to inform people
about rights or about the assistance it provides to victims of discrimination.

Information has not been found that can clearly establish whether the reason for so few
people approaching the advice unit of the DIHR is lack of knowledge about the opportunity
or whether it is lack of trust. Either way, based on the very low number of inquiries, it can
be questioned whether the provision of assistance to victims of discrimination is effective.

In relation to resources, the basic budget for equal treatment in 2020 was approximately
EUR 1.4 million, granted from the national budget.?3” This covers the expenses of the
advice unit. No information could be found on the specific budget for the advice unit.

i) Independent surveys and reports

In Denmark, the designated body does have the competence to conduct independent
surveys and publish independent reports.

In relation to independence, the DIHR provides general information to the public on human
rights. It conducts courses, seminars and other promotional activities. It also undertakes
surveys, reports and analyses on human rights in general as well as on all grounds of
discrimination. The DIHR is obliged by law to submit an annual report to the Danish
Parliament on human rights in Denmark in general.?38 The DIHR also publishes more
detailed status reports on the situation of human rights in Denmark with recommendations,
including specific reports with recommendations on the current situation of women,?23°
ethnic minorities?*® and persons with disabilities in Denmark.24

Besides being a specialised body according to Directive 2000/43, the DIHR is also an ‘A’
accredited national human rights institution according to the UN Paris Principles. Hence, it
is independent, which means that published reports and recommendations must be
independent. In 2019, for example, the DIHR and the Equal Treatment Department
published a report with recommendations on the issue of interpreting services in the health
sector.?4? In 2020, DIHR published several reports with recommendations on equality, for
example the report on ethnicity and coercion in psychiatry?*3 and a report regarding the
labour market and women wearing religious head scarfs.?*

In relation to effectiveness, within some areas, the DIHR is quite effective in setting the
agenda for public debate in Denmark. The most recent major success was the lobbying for
a general prohibition of discrimination based on disability.

In relation to resources, via the national budget, the DIHR has permanent funding for its
work on equal treatment, which provides security for the Equal Treatment Department.
The Equal Treatment Department has 14 employees?*> divided between three teams
focused on gender, race/ethnicity and disability. Within the teams, employees are
competent to work broadly on the individual discrimination ground, i.e. conducting surveys,
preparing reports and drawing up recommendations. Most of the employees have academic

236 Information provided by the DIHR Equal Treatment Department by email, 12 March 2021.

237 Information provided by the DIHR Equal Treatment Department by email, 12 March 2021.

238 DIHR (2020), Human Rights in Denmark - report to the Folketinget.

239 See https://menneskeret.dk/udgivelser/koen-status-2019.

240 See https://menneskeret.dk/udgivelser/etnisk-oprindelse-statusrapport-2015-16.

241 See https://menneskeret.dk/udgivelser/handicap-status-2019.

242 See https://menneskeret.dk/udgivelser/egenbetaling-tolkebistand-laegers-erfaring-ordningen.

243 DIHR (2020) Ethnicity and coercion in psychiatry, see: https://menneskeret.dk/udgivelser/etnicitet-tvang-
psykiatrien.

244 DIHR (2020) Kvinder med torklaede - ti kvinders erfaringer med arbejdsmarkedet (Women and the
headscarf - ten women's experiences in the labour market). See:
https://menneskeret.dk/udgivelser/kvinder-toerklaede-ti-kvinders-erfaringer-arbejdsmarkedet.

245 Information provided by the DIHR Equal Treatment Department by email, 12 March 2021.
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backgrounds in law and the social sciences. Thus, the level and quality of resources seem
satisfactory.

iii) Recommendations

In Denmark, the designated body does have the competence to issue independent
recommendations on discrimination issues. See above regarding independence,
effectiveness and resources.

iv)  Other competences

The DIHR does some promotional work for equal treatment through cooperation with key
stakeholders, such as municipalities and private companies. The DIHR does not conduct
specific equality campaigns. The Equal Treatment Department is not involved in primary
school education, but the general human rights education provided by the DIHR in primary
schools does include elements of non-discrimination and equal treatment.

Furthermore, as an example, the DIHR has introduced the Disability Barometer, which
provides an ongoing state of play regarding the fulfilment of the human rights of people
with disabilities.?*¢ The Barometer covers 10 essential areas of life, including employment.

g) Legal standing of the designated body/bodies
In Denmark, the designated body only has legal standing in the following areas:

The DIHR does not have explicit legal standing to bring discrimination complaints to court.
However, the DIHR may intervene in existing court cases on discrimination if a legal
interest in the matter at issue can be proven. Thus, the DIHR may intervene and act as
amicus curiae in principle cases on discrimination based on race, ethnic origin, gender or
disability.

Since 2016, the DIHR has acted as amicus curiae in nine court cases.?*” The cases dealt
with family reunification, the right to vote for persons under legal guardianship, children’s
rights and citizenship, and housing.

The DIHR can assist and provide advice to individuals or lawyers in concrete court cases.

The DIHR can also assist a complainant in bringing his or her case to the ECtHR or other
international human rights bodies.

The DIHR can bring a discrimination complaint on behalf of an individual to the Board of
Equal Treatment.

In 2016, the Institute was also given a mandate to bring complaints to the Board of Equal
Treatment in cases that are a matter of principle or in cases that are a matter of general
public interest.?*® According to the preparatory work for this law, it is not a condition that
the Institute can identify a victim of discrimination by name to file such complaints.?4°
Thus, the Institute does not necessarily act on behalf of individual victims of discrimination
in such complaints. Since 2016, the DIHR has filed seven discrimination complaints on
matters of principle.?>°

246 See https://handicapbarometer.dk/.

247 Information provided in Skype interview with the DIHR Equal Treatment Department on 17 January 2018
and in emails from the DIHR Equal Treatment Department on 5 April 2019 and 12 March 2021.

248 Act No. 1570 of 15 December 2015 amending the Act on the Board of Equal Treatment.

249 Bill No. 2015/1 LSF 28 of 8 October 2015 regarding the amendment of the Act on the Board of Equal
Treatment.

250 Information provided by the DIHR Equal Treatment Department by email, 12 March 2021.
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Since 2016, the DIHR has had a strategy to strengthen its legal efforts with regard to
individual cases of human rights violations. The focus on individual cases is aimed at
improving protection of the individual person as well as clarifying more general legal
questions of human rights. Even though the DIHR has been involved in more cases for the
civil courts and for the Board of Equal Treatment, it has only initiated a limited number of
individual cases. Typically, lawyers working at the DIHR are not lawyers authorised to
litigate in the civil court system, which may constitute a barrier for the intervention of the
DIHR in such individual cases before the courts and the Board of Equal Treatment.

h)  Quasi-judicial competences

In Denmark, the DIHR is not a quasi-judicial institution but rather a specialised body to
assist and advise victims of discrimination.

In Denmark, the Board of Equal Treatment is a quasi-judicial institution:

The Board of Equal Treatment is an independent complaints board established by the Act
on the Board of Equal Treatment. It is a quasi-judicial institution that is limited to
adjudicating individual complaints about discrimination.?>! The Board deals with individual
complaints related to discrimination in the labour market based on gender, race, skin
colour, religion or belief, political opinion, sexual orientation, age, disability or national,
social or ethnic origin while outside the labour market the Board only deals with complaints
related to discrimination based on race, ethnic origin, disability and gender.

The Board is part of the public administration and is funded by public funds. The Board’s
expenses include remuneration of Board members and secretarial staff as well as fees to
the legal advisor to the Danish Government (the law firm Kammeradvokaten), which
represents the Board in civil court cases. At the end of 2019, the secretariat of the Board
consisted of 3.1 full-time-equivalent employees.?>2 The total expenditure on the Board of
Equal Treatment in 2019 was EUR 587 950 (DKK 4 391 462).2°3

The Board consists of one president and two vice-presidents, who are judges, as well as
nine members, who are lawyers with specific expertise in discrimination law. The president
of the Board must be a High Court judge and the vice-presidents must be city court judges.
Both genders must be represented in the presidency.?®* The Board members are
independent of the ministries that have nominated and appointed them. The Board
members do not represent any specific political or organisational views.

In 2015, the Act on the Board of Equal Treatment was amended to clarify that the Board
can only adjudicate complaints if the complainant has an individual and current interest in
the case in question.?>> Since 1 January 2016, it has not been possible for an individual to
file a complaint because of the fact that he or she belongs to a group of people (based on
ethnic origin, for example) who have been discriminated against. The requirement for /locus
standi has resulted in a number of cases being dismissed. One example is a case of possible
discrimination due to ethnic or national origin.2>® The complainant was of Danish origin and
he complained about a temp agency that had a positive description and coverage of foreign
labour on its website. The complainant argued that he felt slighted as a Dane because of
the content on the website and thus did not apply for a position at the temp agency. The
Board argued that even though the complainant was looking for a job, he had not been
directly affected by the content of the website and thus did not have an individual and
current interest in the case in question. The Board therefore dismissed the case. When the

2
2
2
2

wu

! Consolidated Act No. 1230 of 2 October 2016 on the Act on the Board of Equal Treatment.
2 Information provided by the Board secretariat in an email, 20 March 2020.

3 Information provided by the Board secretariat in an email, 20 March 2020.

4 Consolidated Act No. 1230 of 2 October 2016.

255 Act No. 1570 of 15 December 2015 amending the Act on the Board of Equal Treatment.
256 Board of Equal Treatment, Decision No. 9361 of 25 April 2018.
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Board dismisses a case, it informs the DIHR about the case. This allows the DIHR to
consider whether it will bring a complaint to the Board based on the case being a matter
of principle or a matter of general public interest.2%7

The Board does not have the power to take up cases on its own initiative or to allow for
oral proceedings in individual cases.

When handling a complaint, the president or a vice-president of the Board participates
together with two additional members. In 2015, the Act on the Board of Equal Treatment
was amended to clarify that complaints, which can be adjudicated in accordance with well-
established case law, can be decided by just one member of the Board’s presidency.?>8 In
complaints concerning matters of principle, the president can decide that four additional
members participate instead of two.

The Board does not hold public hearings. The decisions of the Board of Equal Treatment
are legally binding and generally well respected. The Board does not have the power to
follow up on individual cases to track and secure implementation of its decisions. But if a
decision by the Board is not respected, and if a complainant makes a request, the Board
must bring the case before the courts pursuant to Section 12 of the Act on the Board of
Equal Treatment.

A decision by the Board cannot be appealed to another administrative body but may be
taken to the civil courts. The time limit in the statute of limitation is suspended by the
Board’s decision. See section 6.1.b above for a description of the Danish rules on limitation.

According to Section 2 of the Act of the Board of Equal Treatment, the Board has the power
to award financial compensation.

i) Registration by the body/bodies of complaints and decisions

In Denmark, the DIHR registers the number of requests received for advice in individual
cases of possible discrimination. The number of inquiries for information on general
discrimination issues is not registered by the DIHR.

The DIHR assists victims of discrimination and has a unit responsible for giving advice
relating to individual cases of alleged discrimination. The DIHR’s data is not generally
available to the public. In 2020, the advice unit provided advice by phone or in writing in
24 cases of discrimination because of gender; in 25 cases of discrimination because of
race/ethnic origin; in 5 cases of discrimination because of religion/belief; in 48 cases of
discrimination because of disability; and in 3 cases of multiple discrimination.?>°

In Denmark, the Board of Equal Treatment registers the number of discrimination
complaints that it receives as well as the number of decisions issued. Statistics on the
number of complaints and the Board’s decisions could previously be found on the website
of the Board of Equal Treatment. This is no longer the case and the Board’s 2019 annual
report is the source of the statistics below:26°

Number of complaints received:

2015: 317
2016: 396
2017: 294
2018: 327

257 Board of Equal Treatment (2018) Ligebehandlingsnaevnets Arsberetning 2017 (Annual Report 2017), p. 28.
258 Act No. 1570 of 15 December 2015 amending the Act on the Board of Equal Treatment.

259 Information provided by the DIHR Equal Treatment Department by email, 12 March 2021.

260 Board of Equal Treatment (2020) Annual Report 2019, pp. 33-38.
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J 2019: 318

Number of decisions made:

2015: 236
2016: 252
2017: 240
2018: 283
2019: 136

Decisions regarding race and ethnic origin:

2015: 22
2016: 25
2017: 44
2018: 36
2019: 48

Decisions regarding age and disability:

2015: 127

2016: 94

2017: 84

2018: 175 (68 of the decisions were part of the same linked cases. The total number
of 175 includes 10 complaints dealing with discrimination because of disability outside
the labour market)

. 2019: 91 (including 18 complaints dealing with discrimination because of disability
outside the labour market)

Decisions regarding multiple discrimination and other cases:

2015: 15
2016: 18
2017: 11
2018: 35
2019: 8

i) Roma and Travellers

The DIHR does not treat Roma and Travellers as a priority issue.
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8 IMPLEMENTATION ISSUES

8.1 Dissemination of information, dialogue with NGOs and between social
partners

a) Dissemination of information about legal protection against discrimination (Article 10
Directive 2000/43 and Article 12 Directive 2000/78)

In theory, the Ministry of Foreigners and Integration works to promote the integration and
equal treatment of ethnic minorities in Denmark. However, no information on
discrimination is found on the ministry’s website. The Ministry of Social Affairs and the
Interior has the overall responsibility for coordinating policies regarding disability.?5!

The DIHR serves as a specialised equality body, disseminating information about
discrimination and equal treatment. In its annual reports, the DIHR deals with selected
human rights issues and provides recommendations to promote the protection of general
human rights in Denmark.?%? The latest status report on the issue of race and ethnic origin
is from June 2016. In this report, the DIHR describes how Denmark faces a number of
challenges in terms of implementing the principle of equal treatment and non-
discrimination when it comes to race and ethnic origin, including the high number of ethnic
minorities in Denmark who experience discrimination and the large salary gap between
non-Western immigrants and ethnic Danes.?%3 In a 2020 report, the DIHR focused on the
situation of ethnic minority women wearing religious head scarfs and the legal protection
against discrimination based on religion or belief. 264 The report documented that a religious
head scarf negatively affects an applicant's job opportunities. In the status report on
disability, the DIHR describes challenges around accessibility, education, the labour market
and the use of coercion in psychiatry.26>

The national integration barometer run by the Danish Ministry of Foreigners and Integration
documents that 45 % of immigrants and descendants of non-Western origin experienced
discrimination because of their ethnic background in 2020.2%¢ The same figure was 45 %
in 2012 and has gone up and down over the years between 2012 and 2020.

b) Measures to encourage dialogue with NGOs with a view to promoting the principle of
equal treatment (Article 12 Directive 2000/43 and Article 14 Directive 2000/78)

Apart from the general work of the DIHR, no recent actions have taken place when it comes
to measures to encourage dialogue with NGOs.

c) Measures to promote dialogue between social partners to give effect to the principle
of equal treatment within workplace practices, codes of practice and workforce
monitoring (Article 11 Directive 2000/43 and Article 13 Directive 2000/78)

No recent actions have taken place when it comes to measures to promote dialogue
between social partners.

261 See: https://english.sm.dk/responsibilities-of-the-ministry/disability-policy/.

262 DIHR (2020), Human Rights in Denmark - report to the Folketinget.

263 See https://menneskeret.dk/udgivelser/etnisk-oprindelse-statusrapport-2015-16.

264 DIHR (2020) Women and the headscarf - ten women's experiences in the labour market. See:
https://menneskeret.dk/udgivelser/kvinder-toerklaede-ti-kvinders-erfaringer-arbejdsmarkedet.

265 See https://menneskeret.dk/udgivelser/handicap-status-2019.

266 See numbers for the whole country of Denmark:
https://integrationsbarometer.dk/barometer/sammenlign/?v=0ce07f1c837d&include country%3Aboolean=
on&indicators%3Alist=5N1.
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d) Addressing the situation of Roma and Travellers

There is no specific body to address current Roma issues in Denmark. The Roma and
Travellers population in Denmark consists of around 2 000 individuals and no updates have
been found with regard to the situation of Roma and Travellers in Denmark in 2020.

8.2 Measures to ensure compliance with the principle of equal treatment
(Article 14 Directive 2000/43, Article 16 Directive 2000/78)

a) Compliance of national legislation (Articles 14(a) and 16(a))

A general non-discrimination assessment of all relevant legislation has never been carried
out in Denmark. Furthermore, measures to ensure the abolition of laws, regulations, and
administrative provisions contrary to the principle of equal treatment have not been putin
place. However, to the knowledge of the author, there are no laws in direct conflict with
the principle of equality.

b) Compliance of other rules/clauses (Articles 14(b) and 16(b))

A general non-discrimination assessment of all relevant contracts, collective agreements,
internal rules of businesses and the rules governing independent occupations, professions,
workers’ associations or employers’ associations has never been carried out in Denmark.
Furthermore, measures to ensure the abolition of regulations contrary to the principle of
equal treatment have not been put in place.

The rules of lex specialis and lex posterior apply as part of Danish law.
Moreover, it is a general principle of Danish anti-discrimination law as well as most
employment law that a person cannot sign away or agree to be placed in a less favourable

position than that prescribed by law. A person cannot waive his or her right not to be
subjected to discrimination through a contract or agreement with his or her employer.
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9 COORDINATION AT NATIONAL LEVEL

The Ministry of Employment is responsible for issues of discrimination in the labour
market.26”

The Ministry of Foreigners and Integration is responsible for integration issues.?%® It is not
clear from the ministry’s website what kind of efforts the ministry will make to protect
genuine ethnic equality and non-discrimination.

No recent national action plan on equality and anti-discrimination has been published.

The Ministry of Social Affairs and the Interior has the overall responsibility for coordinating
disability policies.?®® In August 2018, more than 60 Danish disability organisations wrote a
letter to the previous Minister of Children and Social Affairs urging the minister to prepare
a comprehensive action plan on disability.?’° On 13 February 2019, the DIHR published a
report to the UN Committee on the Rights of Persons with Disabilities?’! noting that,
according to the Danish Disability Index, in nine out of ten indicators people with disabilities
are in a disadvantageous position when compared to the rest of the population.?’?2 The nine
indicators are: (1) equality and non-discrimination; (2) violence; (3) accessibility and
mobility; (4) freedom and personal integrity; (5) living independently and being included
in the community; (6) education; (7) health; (8) employment; and (9) social protection.
Moreover, the trend in recent years appears to be going in the wrong direction. In five out
of the six indicators, the numbers show that the situation for people with disabilities has
deteriorated from 2012 to 2016. This is the case in terms of, for example, freedom and
personal integrity, accessibility, employment and education. The report reiterated the need
for a national action plan on disability. In June 2019, the UN Committee on the Rights of
Persons with Disabilities sent its list of issues to the Danish Government, including a
request for information about the adoption of a cross-sector and human-rights-based
national disability action plan.?’3

267 See https://bm.dk/.

268 See http://uim.dk/.

269 See https://english.sim.dk/responsibilities-of-the-ministry/disability-policy/.

270 See https://menneskeret.dk/nyheder/organisationer-faelles-opraab-regeringen-danmark-mangler-
handicappolitisk-handlingsplan.

271 DIHR (2019) Report to the UN Committee on the Rights of Persons with Disabilities Prior to Adaption of List
of Issues (February 2019).

272 Figures are available in Danish at https://handicapbarometer.dk/.

273 UN Doc. CRPD/C/DNK/QPR/2-3 (30 April 2019).
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10 CURRENT BEST PRACTICES

Status reports and annual reports prepared for the Danish Parliament by the DIHR
document discrimination and provide recommendations to promote the protection of
human rights and equality rights in Denmark.

The DIHR has published a number of reports on COVID-19 and human rights, including a
report documenting the disparate impact of the virus on ethnic minorities and
recommendations for future pandemics.?’*

The Ministry of Finance published its 2020 Inequality Report in December 2020.27> It is the
first inequality report published by the Danish Government and it aims to shed light on
inequality and barriers to social mobility in Danish society. The report does not mention
discrimination or differential treatment. It provides information about different dimensions
of inequality in the areas of welfare, income and wealth distribution. It also describes
barriers to social mobility across generations. The report concludes that inequality is not
only about income disparities. It mentions that lack of academic skills from primary school
or mental vulnerabilities constitute barriers to success in the youth education system. The
inequality report will be published annually in the future in order to provide an overview of
general economic inequality and to monitor development in Denmark.

No information has been found in relation to tackling discrimination caused by artificial
intelligence (AI).

274 See website of DIHR on COVID-19 and human rights: https://menneskeret.dk/emner/covid-19/udgivelser
275 Ministry of Finance (2020) Ulighedsredeggrelsen 2020 (Inequality Report 2020), 278 pages.
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11 SENSITIVE OR CONTROVERSIAL ISSUES

11.1 Potential breaches of the directives at the national level

Possible indirect discrimination based on ethnic origin and race
Discrimination and access to healthcare

According to Section 50 of the Danish Health Act, all residents with a right to free treatment
in hospitals, by general practitioners or by specialists have a right to an interpreter when
a doctor finds that an interpreter is necessary to explain the treatment. With the primary
aim of further incentivising foreigners to learn Danish, new rules regarding interpreting
fees came into force on 1 July 2018.27% According to Section 50(2) of the Health Act,
patients who need an interpreter and who have lived in Denmark for more than three years
are now charged a fee for the interpreting service. Among patients who need
interpretation, there is presumably an over-representation of persons with an ethnic
minority background other than Danish. Although the incentive to learn Danish and the
push to strengthen integration are legitimate aims, the means of achieving those aims
does not seem appropriate and necessary. Many of the patients who are affected by the
legislation have low incomes and in spite of their need, will not be able to afford an
interpreter. Many patients with an ethnic minority background therefore risk not getting
equal access to healthcare. This is documented in a report by the DIHR and the Danish
Medical Association, which reports on the results of a survey in which more than 600
doctors account for their experiences with the interpreter services charge and its
implications after one year in force.?’”” The report shows that the fee has resulted in an
increased use of relatives as interpreters, and that patients who do not speak Danish may
well not receive the right healthcare. The rules may therefore cause indirect discrimination
due to ethnic origin or race in violation of Racial Equality Directive 2000/43/EC Article
2(2)(b) and Article 3(1)(e).

No ghettos in Denmark by 2030!

As described above in section 3.2.10 (Housing), a number of laws were adopted in 2018
to prevent and dismantle so-called ghettos and parallel societies in Denmark. The
legislation affects primarily ethnic minorities and raises legitimate questions of possible
illegal indirect discrimination because of ethnic origin within the areas of housing, education
and social services.

Overall, the acts include strict requirements that refugees, immigrants and descendants
from non-Western countries assimilate into Danish society, including adapting to Danish
traditions, norms and values. The bills send very strong negative signals that everything
about the so-called ghettos and marginalised residential areas is bad and sad. All in all,
the rules may cause indirect discrimination due to ethnic origin or race in violation of Racial
Equality Directive 2000/43/EC Article 2(2)(b) and Article 3(1)(e), (g) and (h).

A number of cases are currently being adjudicated by courts in Denmark as well as by the
Board of Equal Treatment. The issue in question is whether the ‘ghetto law’ is
discriminatory and thus a potential breach of the Racial Equality Directive as well as
international human rights conventions. An estimated 4 000 families are about to lose their
homes because they live in so-called ghetto areas.

276 Consolidated Act No. 903 of 26 August 2019 (Sundhedsloven). Regulation No. 855 of 23 June 2018
(Bekendtggrelse om tolkebistand efter sundhedsloven). The rules are described in the latest official periodic
report from Denmark to the CERD-Committee covering the period from July 2013 to December 2018. See
UN document CERD/C/DNK/22-24 of 7 February 2019, paragraphs 185-190.

277 DIHR and the Danish Medical Association (Laegeforeningen) (2019), Egenbetaling for tolkebinstand - leegers
erfaring med ordningen (December 2019). See: https://menneskeret.dk/udgivelser/egenbetaling-
tolkebistand-laegers-erfaring-ordningen.
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A case against the Ministry of Transportation and Housing brought by tenants living in the
housing association of Mjglnerparken in Copenhagen has gained particular media attention.
In this case, which will be adjudicated by the Eastern High Court, in October 2020, three
UN Special Rapporteurs urged the Danish Government to ‘halt [the] contentious sale of
ghetto buildings."?78

11.2 Other issues of concern

Denmark faces challenges and barriers for minorities to take part in society on an equal
footing. Research should be undertaken to examine institutional barriers that prevent
minorities from gaining access to the labour market and obtaining jobs that match their
education.

In Denmark in 2018, 45 % of immigrants and descendants of non-Western origin
experienced discrimination because of their ethnic background.?”® New research from the
University of Copenhagen using situation testing found that wearing a hijab has a negative
effect on a job applicant’s chances of employment.?8° In general, there is a profound lack
of recognition that such discrimination takes place in Danish society. Moreover, there is a
serious lack of statistics and general research on discrimination.

Monitoring case law in Danish courts is severely hindered due to a lack of free public access
to case law. All judgments handed down by the Supreme Court and a few selected cases
from the High Courts and city courts are posted on the internet. Cases not posted can be
obtained from the courts by paying a fee. Case law in the court systems, however, is sorted
without reference to the legislation applied. A complete list of case law concerning specific
legislation is not available through public registers. It is possible to subscribe to an
expensive private database (the Weekly Law Journal), which contains all Supreme Court
cases and select High Court cases. City court cases are only rarely published. This lack of
access to case law constitutes a problem, especially for monitoring discrimination cases, in
particular city court cases, which are rarely appealed and therefore often remain unknown.

The Danish Institute for Human Rights (DIHR) has the mandate as the specialised equality
body. In general, the DIHR seems more focused on influencing decision makers than
educating the general Danish population about human rights and non-discrimination. The
DIHR does not engage in outreach activities and, with regard to the equality body mandate,
there is no focused effort to inform the public about the possibility of getting legal advice
on discrimination cases. The obligation set out in the EU directive and the Danish legislation
to provide assistance to victims of discrimination does not seem to be a priority. In 2020
the DIHR provided advice in 25 cases of discrimination because of race/ethnic origin, in 5
cases of discrimination because of religion/belief, in 48 cases of discrimination because of
disability, and in 3 cases on multiple discrimination. The low number of discrimination
inquiries illustrate that, for possible victims of discrimination, the DIHR is either invisible
or there is no confidence that approaching the DIHR would help.

With regard to the Board of Equal Treatment, a number of issues should be raised:

- Although there has been a general rise in the number of complaints to the Board
since the Board was established in 2009, the visibility of the Board among possible

278 UNHRC ‘UN human rights experts urge Denmark to halt contentious sale of “ghetto” buildings’, press
release, 23 October 2020:
https://www.ohchr.org/SP/NewsEvents/Pages/DisplayNews.aspx?NewsID=26414&LangID=E.

279 See numbers for the whole country of Denmark:
https://integrationsbarometer.dk/barometer/sammenlign/?v=0ce07f1c837d&include country%3Aboolean=
on&indicators%3Alist=5N1.

280 Dahl, M. (2019) ‘Alike but different: How cultural distinctiveness shapes immigrant-origin minorities’ access
to the labour market’ in Detecting Discrimination. How Group-based Biases Shape Economic and Political
Interactions: Five Empirical Contributions, PhD dissertation, University of Copenhagen.
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victims of discrimination is still relatively low. This is especially the case for ethnic
minority groups and people with disabilities.

- It is not possible to present a complaint to the Board in person. Complaints have to
be submitted in writing.

- The Board of Equal Treatment does not have a mandate to take up cases on its own
initiative.

- The Board of Equal Treatment cannot force the parties to disclose material, produce
documents, give their opinion or reveal the factual circumstances of a case in order
to elucidate a case.

- The Board of Equal Treatment is not empowered to hear oral testimonies.

There are few NGOs and legal aid/citizen advice offices assisting victims of discrimination
in filing complaints and initiating court proceedings. Only very few NGOs specialise in
providing legal aid to victims of discrimination.

Outside the area of employment, in the cases relating to restaurants, bars and
discotheques, for example, sanctions are so mild that it can be questioned whether they
are sufficiently effective, proportionate and dissuasive, as required by the directives.

In more concrete terms, a number of disturbing anti-foreigner legislative initiatives were
introduced in the last couple of years. The anti-ghetto initiatives and laws are described
above. The burga ban, the handshake requirements and the anti-homeless initiatives are
described below:

Adoption of burga ban

The Danish Parliament amended the Penal Code on 31 May 2018 and made it a crime to
wear face coverings in public.?8 The prohibition entered into force on 1 August 2018. The
preparatory work states that the following garments will be illegal in the public sphere if
they cover the face: hats, hoods, scarves including burgas and nigabs, masks, helmets,
artificial beards.?82 Wearing a hijab in public is not prohibited.

According to the preparatory works, the aim of the prohibition is to demonstrate that it is
incompatible with Danish values and social cohesion in Danish society to have the face
covered in the public sphere. The fine for the first violation of the prohibition is EUR 134
(DKK 1 000). The fine will increase in the event of further violations. In the period from 1
August 2018 to 1 August 2019, 23 women received fine notices.?83

In spite of its neutral language, the legal provision targets Muslim women wearing burqgas
and nigabs. In reality, it is a political act sending a signal to ethnic minorities in general
and Muslims in particular that they have to assimilate into Danish society. Similar burqga
bans have previously been suggested but failed to obtain approval. The adoption of this
amendment to the Penal Code can be seen as one consequence of increasing nationalistic
and anti-foreigner sentiment in Denmark.

The prohibition constitutes indirect discrimination based on religion or ethnic origin.?®* The
practical result will most likely be that Muslim women will be prevented from moving
around in the public sphere. The EU anti-discrimination directives do not include the
prohibition of face covering in the public sphere. However, the prohibition is important for
the general situation of ethnic minorities, and Muslim women in particular, in Denmark.

281 Section 134(c) of the Act No. 1650 of 17 November 2020 (Penal Code).

282 Bill No. L 219 on Act amending the Penal Code (prohibition of face covering) adopted on 31 May 2018.
283 Information from the Police to the newspaper Kristeligt Dagblad in an article from 31 July 2019:
https://www.kristeligt-dagblad.dk/danmark/effekten-af-burkaforbud-er-vanskeligt-spaa-om.

In Denmark, case law on religious headscarves has been adjudicated as possible indirect discrimination
because of ethnic origin. Most Muslims in Denmark are ethnic minorities.
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Handshake as requirement for Danish citizenship

In June 2018, the previous Danish Government entered into a political agreement with the
Danish People’s Party and the Social Democratic Party regarding naturalisation. The parties
agreed that, in addition to passing a naturalisation test and fulfilling a number of financial
and residential requirements, obtaining Danish citizenship should be determined by
participation in a municipal ceremony.

On that basis, the Danish Parliament adopted an amendment to the Act on Danish
Citizenship.28> The new rules require that individuals who have been awarded Danish
citizenship by law must also take part in ceremonies in their local municipalities. At the
ceremonies, the individuals are required to sign a document to demonstrate that they will
respect Danish laws and values. They are also required to behave respectfully towards the
mayor or other public authority representatives. The Act authorises the Minister of
Immigration and Integration to establish more detailed rules for holding the ceremonies.
These regulations entered into force on 1 January 2019 and describe the handshake as a
handshake ‘without gloves, palm against palm, to celebrate and clearly mark the moment
in the participants’ lives where they become Danish citizens’ (author’s translation).28¢

If an individual does not live up to these ceremonial requirements, he or she will lose the
right to become a Danish citizen.

A minority of Jews and Muslims in Denmark believe that it is against their religion to shake
hands with a representative of the public authorities, in particular if the representative is
of the opposite gender.

In all probability, the gender of the individual mayor or the representative of the public
authorities will determine whether participants at the naturalisation ceremonies will obtain
Danish citizenship or not. This is the case for participants who believe that it is against
their religion to shake hands with a person of the opposite gender.

On that basis, the handshake requirement may constitute indirect discrimination because
of religion, and possibly multiple discrimination based on religion and gender.

More specifically, the handshake requirement may constitute a violation of Article 9 of the
European Convention on Human Rights, which deals with freedom of religion and/or a
violation of the prohibition of discrimination as outlined in Article 14 of the European
Convention on Human Rights, cf. Articles 8 and 9.2%7

Overall, the Act is an illustration of moralising tokenism. For the individual who risks not
obtaining Danish citizenship, the consequences can, however, be of tremendous
importance.

Due to COVID-19, in April 2020 the Danish Government decided to put on hold the
handshake requirement. The Government has, however, underlined that the suspension is
temporary and that it plans to re-instate the requirement as soon as allowed according to
the recommendations from the Danish health authorities.?8®

285 Act No. 1735 of 27 December 2018.

286 Regulation No. 1767 of 27 December 2018, Section 8.

287 See https://menneskeret.dk/monitorering/hoeringssvar for hearing statement from the DIHR:
- Haring over udkast til lovforslag til lov om andring af lov om dansk indfgdsret og lov om
danskuddannelse til voksne udleendinge m.fl. (5 October 2018).

288 Description of the suspension by the Ministry of Foreigners and Integration:
https://uim.dk/arbejdsomrader/statsborgerskab/udenlandske-statsborgere/betingelser/deltagelse-i-
kommunal-grundlovsceremoni.
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Discrimination against homeless unregistered migrants

In recent years, there has been an intense public debate regarding the presence of
homeless foreign nationals in public spaces in Denmark. In response to these public order
issues, the Danish Government and the Danish Parliament adopted a range of legislative
initiatives in 2017 and 2018. The initiatives are specifically aimed at homeless foreign
nationals.?8°

A ban has been introduced on establishing or residing in camps that disrupt public order.?°0
Homeless people, who, according to the police, have established or resided in a camp that
disrupts public order, may be sentenced to fines or imprisonment for up to 18 months.
Furthermore, tougher sanctions for begging have been introduced.?®® The tougher
sanctions were supposed to be temporary and to be abolished on 1 July 2020. The Danish
Parliament decided to make the sanctions permanent and new rules entered into force on
30 June 2020.2°?

In the public debate leading to the legislative changes, both parliamentarians and cabinet
ministers referred to the problematic camps of homeless people as ‘Roma camps’. The
latest national survey of homelessness from 2019 shows that there are 519 unregistered
homeless migrants in Denmark.?®3 In 2015, that figure was just 125. The latest figures
indicate that the legislation has neither reduced the number of homeless migrants without
permanent residence or the number of homeless people generally sleeping on the
streets.??*

In 2019, the UN Committee on Economic, Social and Cultural Rights expressed its concern
at the criminalisation of begging and at the instances of criminalisation of homeless
people.?®> Statistics from the Ministry of Justice imply that there may be serious issues of
discrimination because of ethnic origin in the application of the new rules criminalising
homelessness in Denmark.2°¢ This is the case in access to public places, for example.

28 Kigrboe, E. (2018), Uregistrerede Migranter — Status 2018 (Unregistered migrants - status report 2018),
Institut for Menneskerettigheder.

See https://menneskeret.dk/udgivelser/uregisterede-migranter-status-2018.

290 Bekendtggrelse nr. 305 af 31. marts 2017 om andring af bekendtggrelse om politiets sikring af den
offentlige orden og beskyttelse af enkeltpersoners og den offentlige sikkerhed mv., samt politiets adgang til
at ivaerksaette midlertidige foranstaltninger. Regulation No. 305 of 31 March 2017. See:
https://www.retsinformation.dk/eli/lta/2017/305.

Bekendtggrelse af lov nr. 1270 af 29 November 2019 om om politiets virksomhed (bemyndigelse til at
fastsaette regler om zoneforbud i § 23(2)). Consolidated act No. 1270 of 29 November 2019. See:
https://www.retsinformation.dk/eli/lta/2019/1270.

Bekendtggrelse nr. 427 af 7. maj 2018 om andring af bekendtggrelse om politiets sikring af den offentlige
orden og beskyttelse af enkeltpersoners og den offentlige sikkerhed mv., samt politiets adgang til at
iveerkseette midlertidige foranstaltninger. Regulation No. 427 of 7 May 2018. See:
https://www.retsinformation.dk/eli/lta/2005/511.

291 Act No. 753 of 19 June 2017.

292 Act No. 804 of 9 June 2020.

293 VIVE (2019) Hjemlgshed i Danmark 2019 - National kortlaegning (Homelessness in Denmark 2019).

294 VIVE (2019) Homelessness in Denmark 2019.

295 UN Doc. E/C.12/DNK/CO/6 of 12 November 2019, par. 47-48.

2% Kigrboe, E. (2018), Unregistered migrants - status report 2018, Institut for Menneskerettigheder. See
https://menneskeret.dk/udgivelser/ureqgisterede-migranter-status-2018.
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12 LATEST DEVELOPMENTS IN 2020
12.1 Legislative amendments

In December 2020, the Act on the Prohibition of Discrimination due to Disability was
amended to include a legal duty to provide reasonable accommodation for young people
and children with disabilities in public and private day-care institutions and schools.?®” The
new provision in Section 9(a) entered into force on 1 January 2021.

12.2 Case law
Race, ethnic and national origin

Name of the court: Out-of-court settlement between the municipality of Herning and the
Danish Institute of Human Rights

Date of decision: 2 March 2020

Address of the webpage: Danish Institute for Human Rights, Description of the out-of-
court settlement available at: https://menneskeret.dk/nyheder/kommune-anerkender-
opdeling-skole-diskrimination

Brief summary: In 2018, the city council of the Danish city of Herning decided to establish
a new section of the Herningsholm public school for children from the marginalised
residential area of Holtberg. The new section of the school was called the Holtberg section
and it opened on 13 August 2019 with 64 students. Of these students, 63 were bilingual.
Children from the residential area of Holtberg starting in kindergarten in August 2019 had
to start in the Holtberg section and children in the 1%t to 3™ grades from Holtberg were
moved from their existing classes to the Holtberg section.

In November 2019, the Danish Institute for Human Rights (DIHR) filed a complaint to the
Board of Equal Treatment claiming that this new Holtberg section constituted discrimination
based on ethnic origin in violation of Section 3 of the Act on Ethnic Equal Treatment. The
DIHR argued that the city council knew that the result of the arrangement would be a
segregation of ethnic minority children.

On 2 March 2020, the DIHR published a statement that it had agreed an out-of-court
settlement with the municipality of Herning, concluding the case before the Board of Equal
Treatment. In the settlement, the municipality of Herning acknowledged that the decision
by the city council - although not intended - constituted discrimination based on ethnic
origin because of the fact that the basis for the decision was the ethnic origin of the children
and because the decision resulted in the segregation of children with an ethnic minority
background.

Name of the court: Board of Equal Treatment

Date of decision: 18 November 2020

Reference number: Decision No. 10038

Address of the webpage:

https://www.retsinformation.dk/eli/accn/W20201003825

Brief summary: The case dealt with a job applicant who had applied for a position as a
dental nurse in a newly opened dental clinic. The woman was a Bulgarian citizen. From the
applicant’s CV, it appeared that she had taken her bachelor's degree in Norway and that
she had work experience from Norway. The dental clinic rejected the woman, citing that
the clinic did not have the resources to give her the training that she might need given the
fact that she had not worked in Denmark before. In other words, based on resource
considerations, the clinic had a criterion that candidates should have work experience from
Denmark. The Board noted that the requirement to have work experience from Denmark
did not place persons of a certain national and/or ethnic origin at a disadvantage in the

297 Act No. 2218 of 29 December 2020.
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sense of the law. On that basis, the Board did not find that this criterion constituted
discrimination based on a particular national and/or ethnic origin. The woman was
therefore unsuccessful in her complaint to the Board.

Name of the court: City Court of Helsinggr

Date of decision: 20 November 2020

Reference number: Case BS-13867/2020 HEL

Brief summary: The case in Helsinggr dealt with eight ethnic minority families who were
sued by their landlord. Along with many other families in the housing area called
Ngjsomhed, they had been given notice by their landlord to move out of their apartments.
In total 96 families had been given notice. The landlord had plans to remodel the
apartments into accessible housing for seniors and persons with disabilities in order to
comply with the so-called ‘ghetto law’. Most of the tenants whose leases had been
terminated had moved to alternative accommodation but eight families refused to move
out and the landlord therefore brought charges against them. The eight families argued
that the lease terminations were among other factors based on their ethnic origin and thus
constituted direct discrimination in violation of Section 3 of the Act on Ethnic Equal
Treatment, Section 70 the Danish Constitution as well as international human rights
conventions.

The city court found that the lease terminations had taken place in full accordance with the
Social Housing Act. The court also found that Section 61a of the Social Housing Act defining
‘marginalised residential areas’ had been adopted by the Danish Parliament following
traditional procedures. The court of Helsinggr concluded that Section 61a was not
discriminatory and the eight families were ordered to move out of their apartments.

Disability

Name of the court: Eastern High Court

Date of decision: 22 January 2020

Reference number: Case No. BS-12019/2019

Brief summary: The case dealt with a young woman with an intellectual disability. She
was a swimmer and had done well in disability sports, both in Denmark and internationally.
She used a personal assistant for social-education support when she was participating in
swimming competitions. According to several decisions from the Social Appeals Board, the
municipality had wrongly taken away the funding of her personal assistant when she turned
18 years of age. The municipality eventually agreed to fund a personal assistant but for
almost three years the municipality did not comply with the decisions from the Social
Appeals Board. The young woman took the case to the civil courts and claimed that the
failure of the municipality to comply with the decisions of the Social Appeals Board had
caused significant consumption of resources and significant inconvenience to herself and
her family. She argued that she was entitled to tort compensation under Section 26 of the
Damage Liability Act (Erstatningsansvarsloven) or according to the European Convention
on Human Rights, Additional Protocol 1, Article 1 (as a violation of her ‘property’ — her
right to receive social benefits).

On the basis of the decisions by the Social Appeals Board, the Eastern High Court found
that it was a mistake that the woman did not receive the social-educational support from
a personal assistant when she was attending swimming competitions after she turned 18
years of age. However, following the evidence, the Court found that there was no basis to
establish that the inconveniences for the young woman had been of such magnitude or
character that it had violated her self-esteem or reputation. The Court therefore concluded
that there was no basis for granting compensation for tort in accordance with Section 26
of the Damage Liability Act. The Court also concluded that according to case law of the
European Court of Human Rights on the right to social benefits, the municipality’s decisions
did not violate the woman’s rights under the Additional Protocol 1, Article 1. Thus, the
European Convention on Human Rights also did not provide a basis for tort compensation.

95



The Eastern High Court acquitted the municipality. Leave to appeal to the third instance
court has been granted and the Supreme Court will adjudicate this test case, probably in
2021.

Name of the court: Board of Equal Treatment

Date of decision: 20 February 2020

Reference number: Decision No. 9151

Address of the webpage: https://www.retsinformation.dk/eli/accn/W20200915125
Brief summary:

A man who was deaf was denied employment in a position as a bricklayer. The employer
argued that daily use of a phone was a necessity. The Board found that the company had
not investigated prior to the refusal whether with reasonable accommodation - for example
assistive technologies or the changing of work patterns - the job applicant would have been
able to hold the position as a bricklayer. The employer also did not enter into a dialogue
with the job applicant about reasonable accommodations. The Board therefore concluded
that discrimination based on disability had taken place and the complainant was awarded
compensation of EUR 2 000 (DKK 15 000). When determining the amount of the
compensation, the Board referred to case law and the facts of the case in question,
including the nature and seriousness of the incident. In that regard, the Board emphasised
that the complainant had sent an unsolicited application, which led to a lowering of the
compensation. In cases of discriminatory denial of employment, the compensation is
normally EUR 3 350 (DKK 25 000).

Name of the court: Board of Equal Treatment

Date of decision: 20 February 2020

Reference number: Decision No. 9153

Address of the webpage: https://www.retsinformation.dk/eli/accn/W20200915325
Brief summary: A tenant living in a newly built property complex complained about the
difficult means of access to his apartment. The complainant was a wheelchair user and had
a number of complications due to his type 1 Diabetes, including visual impairment. The
Board made reference to the preparatory works of the Act on the Prohibition of
Discrimination due to Disability and stated that the act does not entail an obligation to
secure accessibility. The fact that a building company does not comply with rules on
accessibility must therefore be dealt with in accordance with legislation governing the
sector in question. The Board of Equal Treatment Board could therefore not adjudicate the
complaint.

Name of the court: Board of Equal Treatment

Date of decision: 20 February 2020

Reference number: Decision No. 9150

Address of the webpage: https://www.retsinformation.dk/eli/accn/W20200915025
Brief summary: The case dealt with a woman who was unable to stand up without support
for longer periods of time because of her disability. The woman was a member of a concert
choir that made a new rule requiring all singers to stand up during concerts and concert
rehearsals. As a result, the woman could no longer participate in these events. She could
still participate in weekly meets and social arrangements. The Board found that the new
requirement, which was neutral, put the woman in a worse situation than the other choir
members because of her disability. The Board, however, argued that the discrimination
against the woman was objectively justified by the legitimate purpose of ensuring the
quality of choir’s singing. The Board also found that the concert choir had lifted the burden
of proof that the requirement to stand up was necessary to achieve the singing quality.
Finally, the Board concluded, that there was a reasonable relationship between the desired
goal of securing the singing quality of the choir, and how intrusive the discrimination was
for the woman. On that basis, the Board did not find that indirect discrimination based on
disability had taken place.
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Name of the court: Eastern High Court

Date of decision: 28 February 2020

Reference number: Case No. BS-14028/2018-0OLR

Brief summary: In 2006, the complainant was employed as a medical secretary at a
regional hospital. She had Meniéres disease caused by problems with pressure regulation
in the inner ear. The symptoms included fatigue and hearing loss. It was undisputed during
the proceedings that the complainant had a disability. In 2015, her disability worsened and
it became difficult for her to perform hearing-demanding tasks. It was also undisputed that
the employer had initiated reasonable accommodations until June 2016. However, in
August 2016, a lasting worsening of the complainant’s disability occurred and she was
dismissed from her position in September 2016.

The question for the court was whether over the summer of 2016 the hospital should have
initiated further accommodations for the complainant to be able to keep her position. The
Eastern High Court found that the most important functions of a medical secretary required
an ability to hear. After the worsening of the complainant’s disability in August 2016, she
was therefore no longer competent, suitable and available to perform her job. The Court
also stated that the hospital could not be required to consolidate non-hearing tasks from
other departments for the complainant to handle, or to establish a flexible job for her. The
Court therefore concluded that the dismissal did not constitute discrimination based on
disability.

Name of the court: City Court of Roskilde

Date of decision: 7 May 2020

Reference number: Case No. BS-33137/2018-R0OS

Brief summary: The case dealt with a full-time teacher who was violently pushed in her
back by a student in December 2014. Following the work-related injury, the teacher was
periodically on sick leave until she went on maternity leave in 2015. Coming back from her
maternity leave, the teacher went on part-time sick leave again because of the physical
and cognitive impairments she had sustained in 2014. The local municipality tried to
accommodate her needs and make things work for six months after she came back from
her maternity leave. However, the teacher ended up being dismissed from her full-time
position in January 2017. The municipality argued that it felt compelled to dismiss her
because of a number of operational difficulties. The teacher filed a complaint to the Board
of Equal Treatment arguing that the municipality had failed to establish reasonable
accommodations and that she had been discriminated against because of disability. The
Board of Equal Treatment awarded financial compensation equal to 9 months’ full salary.28
The municipality refused to pay and the case therefore came before the city court of
Roskilde.

The city court stated that the work injury, according to a specialist doctor’s statement, had
resulted in the teacher experiencing difficulties in concentrating, memory problems, fatigue
and difficulties in reading and writing. Following this, the court pronounced: ‘The court
does not understand that a person with such a disorder and impairments can be competent,
suitable or available for a teaching job.” On the basis of the specific circumstances of the
case, the court nevertheless found that the municipality had not proved that the teacher
could not be successful in a part-time position had she received the right accommodations.
The court therefore concluded that the teacher was entitled to compensation because of
discrimination on the ground of disability. The court, however, argued that the teacher
would not have been able to hold more than a part-time position and therefore concluded
that the compensation had to be set to nine months’ half salary. The city court thus reduced
by half the compensation awarded by the Board of Equal Treatment.

298 Board of Equal Treatment, Decision No. 9399 of 23 May 2018. See:
https://www.retsinformation.dk/eli/retsinfo/2018/9399.

97


https://www.retsinformation.dk/eli/retsinfo/2018/9399

Name of the court: Board of Equal Treatment

Date of decision: 14 May 2020

Reference number: Decision No. 9351

Address of the webpage: https://www.retsinformation.dk/eli/accn/W20200935125
Brief summary: The case dealt with a complainant who had Asperger’s disorder and who
had been granted a service dog by his local municipality. The complainant had called a
restaurant to make a reservation and had been told that he could not bring his service dog.
The employee thought that only guide dogs for the visually impaired were exempted from
the prohibition on bringing dogs into the restaurant. The Board found that the complainant
had experienced discrimination based on his disability. The Board also underlined the
responsibility of the employer to instruct all employees that people with disabilities are
protected against discrimination and are allowed to bring guide dogs and service dogs to
the restaurant. Following an overall assessment of the circumstances of the case, the Board
concluded that there was no basis for awarding financial compensation to the complainant.

Name of the court: Board of Equal Treatment

Date of decision: 24 June 2020

Reference number: Decision No. 9538

Address of the webpage: https://www.retsinformation.dk/eli/accn/W20200953825
Brief summary: A social worker claimed that she had been discriminated against because
of disability. In 2019, she was dismissed from her position in the Danish Prison and
Probation Service where she had been appointed in 1983. In 1986 she was the victim of a
violent client assault during her work. After the assault she worked full time, primarily as
a specialist in the community service team. In 2017, the Prison and Probation Service
issued a requirement that in the future all employees should be generalists working with
all kinds of clients, including clients who had been convicted to psychiatric treatment. This
requirement by the employer reactivated the social worker’s post-traumatic stress disorder
and she went on sick leave. According to a statement from a psychiatrist, the social worker
would be able to work again full time on the condition that she was spared contact with
convicted clients with mental illnesses or with other clients who could be expected to
exhibit unpredictable behaviour. After more than two years of sick leave, she was
dismissed, and the employer argued that the dismissal was based on her sick leave.

The Board assessed that the claimant had a disability encompassed by the Act based on
the fact that her PTSD was long term and that the impairment constituted a limitation on
her participation in professional life on an equal basis with others. The Board further argued
that the employer is under an obligation to provide reasonable accommodation, which can
be of both a material and organisational nature, including adjustment of workplaces and
workstations, modification of work patterns or divisions of labour, or reduction of working
hours. During the sickness absence of the complainant, the employer had appointed a
substitute social worker who had community service functions, which did not include clients
who had been convicted to psychiatric treatment. On that basis, the Board assessed that
the Danish Prison and Probation Service in reality had offered the substitute social worker
the kind of position that would provide reasonable accommodations for the complainant.
The Board therefore concluded that the employer had not lifted the burden of proof that it
had fulfilled its obligation to provide reasonable accommodation. The Board also found that
the employer had not lifted the burden of proof that the complainant was not competent,
capable and available to perform the most important functions of her position. In summary,
the Board concluded that discrimination because of disability had taken place and the social
worker was therefore awarded compensation equal to 12 months’ salary.

Name of the court: Board of Equal Treatment

Date of decision: 3 September 2020

Reference number: Decision No. 9761

Address of the webpage: https://www.retsinformation.dk/eli/accn/W20200976125
Brief summary: The case dealt with a mother and her six-year-old daughter who were
rejected at the entrance to a café. Before the visit, the mother had made a reservation
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over the phone. In the telephone conversation, the mother had explained that they would
bring a special stroller for her daughter, which the café confirmed would be no problem.
The stroller had shoulder and headrests and a special belt. Because of her disability, the
daughter could not sit by herself. Arriving at the café, an employee told the mother that
the café did not allow strollers inside due to fire safety and the family was refused access.
Mother and daughter filed a complaint to the Board of Equal Treatment claiming that they
had both been discriminated against because of the daughter’s disability.

The café had a policy stating that although strollers were not allowed in the café,
wheelchairs and strollers for people with disabilities were exempted. The Board argued that
based on the telephone conversation as well as the policy of the café allowing wheelchairs
and strollers for people with disabilities, facts had been established which gave rise to
presume that the mother and daughter had experienced indirect discrimination based on
disability. The Board stated that the rejection was not objectively justified. The mother and
daughter were each awarded a compensation of EUR 670 (DKK 5 000) according to the
Act on the Prohibition of Discrimination due to Disability.

Name of the court: The Maritime and Commercial Court

Date of decision: 3 December 2020

Reference number: Decision No. BS-45652/2019-SHR

Address of the webpage:
https://domstol.fel.tangora.com/Sggeside---domme.13990/BS-45652-2019-
SHR.2250.aspx

Brief summary: The case dealt with a woman who had worked for the same employer
since July 2001. In April 2019, the woman was dismissed summarily because of her
violation of the company’s alcohol policy. Before the Court, the woman argued that her
addiction to alcohol was a disability and that the summary dismissal constituted
discrimination. The Court stated that the woman’s sickness absence in 2018 had not
exceeded the normal level at the workplace and that her absence during the early months
of 2019 was based on personal problems causing stress and excessive consumption of
alcohol. The Court also made reference to the explanation given by the woman herself in
court. The woman had explained that she no longer drank alcohol even though she could
have a craving for it. The Court finally stated that the woman had started a new position
in another company in August of 2019 and that she still held that position. On that basis,
the Court did not find that the woman had proved that she had a disability at the time of
the dismissal.

Age

Name of the court: The Supreme Court

Date of decision: 16 April 2020

Reference number: Decision No. BS-9010/2019-HJR

Brief summary: In 2020 the Supreme Court adjudicated a case involving a woman who
had resigned from her position in Post Denmark at the age of 62 years due to reduced
working capacity. Had she been under 60 years of age at the time of her resignation, she
would have been entitled to a higher pension under Section 7(1) of the on Civil Servants
Pension Act. The case concerned whether the age condition in Section 7(1) constituted
discrimination. The Supreme Court found that the provision did indeed discriminate but
referring to CJEU case law (Lesar, C-159/15), the Supreme Court ruled that the provision
was covered by the exemption in Article 6(2) of the Directive on occupational pension
schemes. The Supreme Court also referred to CJEU case law (Lesar, C-159/15 and Parris,
C-443/15) and ruled that Article 6(2) did not require a proportionality assessment of the
occupational pension scheme in question. Finally, the Supreme Court found that Section
7(1) of the of the Act on Civil Servant Pension did not result in discrimination on account
of gender. In conclusion, the Court ruled that discrimination had not taken place.
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Name of the court: The Maritime and Commercial Court

Date of decision: 3 November 2020

Reference number: Decision No. BS-16241/2020-SHR

Address of the webpage:
https://domstol.fel.tangora.com/Sggeside---domme.13990/BS-16241-2020-
SHR.2241.aspx

Brief summary: The case concerned a woman who had entered into a verbal
apprenticeship contract with a dentist on 9 April 2019. According to the contract the woman
should start as a clinic assistant apprentice on 1 May 2019. The woman had work
experience, equivalent to three years of full-time employment, and was therefore entitled
to a monthly supplement according to a collective agreement between the Danish Dental
Association and her union. The employer later learned about the supplement. Because of
financial challenges, the employer informed the woman on 24 April 2019 that he was not
able to pay the supplement and therefore had to cancel the apprenticeship contract. The
woman brought the case before the Maritime and Commercial Court and argued that the
repeal constituted discrimination due to age. Her reasoning was that the supplement, being
based on work experience, was closely linked to age.

The Court found it undisputed that the contract had been entered into - and that the reason
for terminating it was the financial challenges of the employer. The court therefore did not
find that direct discrimination due to age had taken place. The Court did not find that such
a link had been established between the supplement and age, and as such concluded that
there was no situation of indirect discrimination. On 20 November 2020, the judgment was
appealed to the Supreme Court.

Religion and belief

Name of the court: Board of Equal Treatment

Date of decision: 24 June 2020

Reference number: Decision No. 9534

Address of the webpage: https://www.retsinformation.dk/eli/accn/W20200953425
Brief summary:

A woman filed a complaint about discrimination because of religion or belief. In a job
advertisement, an organisation made a requirement that job applicants to a position as a
kitchen assistant in a shelter should be members of the Danish National Church and be
able to work from the organisation's Christian view of human nature. The Board found that
the work as a kitchen assistant in the organisation’s shelter involved work within the core
area of the organisation, including pastoral counselling. A requirement of membership of
the Danish National Church was therefore not discriminatory according to the exception in
Section 6(1) of the Act on the Prohibition of Discrimination in the Labour Market etc.
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ANNEX 1: MAIN TRANSPOSITION AND ANTI-DISCRIMINATION LEGISLATION

Country: Denmark
Date: 31 December 2020

Title of the law: Act on the Prohibition of Discrimination in the Labour Market
etc.

Date of adoption: 24 May 1996

Entry into force: 1 July 1996

Latest amendments: 1 January 2016

Web link: https://www.retsinformation.dk/Forms/R0710.aspx?id=179869

Grounds protected: Race, skin colour, religion or belief, political opinion, sexual
orientation, age, disability or national, social or ethnic origin

Civil law

Material scope: Employment

Principal content: Prohibition of direct and indirect discrimination, harassment, instruction
to discriminate

Title of the law: Act on Ethnic Equal Treatment

Date of adoption: 28 May 2003

Entry into force: 1 July 2003

Latest amendments: 1 January 2013

Web link: https://www.retsinformation.dk/forms/r0710.aspx?id=141404

Grounds protected: Race and ethnic origin

Civil law

Material scope: Access to social protection, including social security and healthcare, social
advantages, education, access to and supply of goods and services, including housing,
and membership of and access to services from organisations whose members carry out
a particular profession

Principal content: Prohibition of direct and indirect discrimination, harassment, instruction
to discriminate

Title of the law: Act on the Prohibition of Discrimination due to Race etc.

Date of adoption: 9 June 1971

Entry into force: 1 August 1971

Latest amendments: 31 May 2000

Web link: https://www.retsinformation.dk/forms/r0710.aspx?id=59249

Grounds protected: Race, skin colour, national or ethnic background, belief or sexual
orientation

Criminal law

Material scope: Provision of goods or services and access to public places or events
Principal content: Direct discrimination (denial of services)

Title of the law: Act on the Board of Equal Treatment

Date of adoption: 27 May 2008

Entry into force: 1 January 2009

Latest amendments: 8 June 2018

Web link: https://www.retsinformation.dk/Forms/R0710.aspx?id=179851

Grounds covered: Gender, race, skin colour, religion or belief, political opinion, sexual

orientation, age, disability or national, social or ethnic origin

Civil law

Material scope:

- Within labour market: all protected discrimination grounds

- Outside labour market (access to social protection, including social security and
healthcare, social advantages, education, access to and supply of goods and services,
including housing, and membership of and access to services from organisations
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whose members carry out a particular profession): gender, disability, race and ethnic
origin
Principal content: Creation of a specialised body

Title of the law: Act on the Institute for Human Rights - The National Human
Rights Institution of Denmark

Date of adoption: 18 June 2012

Entry into force: 1 January 2013

Latest amendments: 19 December 2013

Web link: https://www.retsinformation.dk/forms/r0710.aspx?id=142116

Grounds protected: Race, ethnic origin, disability, gender

Civil law

Material scope: Overall

Principal content: Creation of a specialised body

Title of the law: Act on the Prohibition of Discrimination due to Disability

Date of adoption: 8 June 2018

Entry into force: 1 July 2018

Latest amendments: 29 December 2020

Web link: https://www.retsinformation.dk/Forms/R0710.aspx?id=201823

Grounds covered: Disability

Civil law

Material scope: All public and private activities in all areas of society except for areas
covered by the Act on the Prohibition of Discrimination in the Labour Market etc.
Principal content: Prohibition of direct and indirect discrimination, harassment, instruction
to discriminate
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ANNEX 2: INTERNATIONAL INSTRUMENTS

Country: Denmark
Date: 31 December 2020

Instrument | Date of Date of Derogations/ | Right of Can this
signature | ratification | reservations individual | instrument
relevant to petition be directly
equality and accepted | relied upon
non- ? in domestic
discriminatio courts by

n individuals?

European 04.11.1950 | 13.04.1953 No Yes Yes
Convention
on Human
Rights
(ECHR)

Protocol 12, Not signed | Not ratified
ECHR

Revised 05.1996 Not ratified Not signed
European the

Social collective
Charter complaints
protocol

International | 20.03.1968 | 06.01.1972 No Yes Yes
Covenant on
Civil and
Political
Rights

Framework 01.02.1995 | 22.09.1997 | Only No Yes
Convention recognised
for the minority:
Protection of Germans in
National southern
Minorities Jutland

International | 20.03.1968 | 06.01.1972 No No Yes
Covenant on
Economic,
Social and
Cultural
Rights

Convention 21.06.1966 | 09.12.1971 No Yes Yes
on the
Elimination of
All Forms of
Racial
Discriminatio
n

ILO 05.06.1958 | 22.06.1960 No No Yes
Convention
No. 111 on
Discriminatio
n

Convention 26.01.1990 | 19.07.1991 | No No (on Yes
on the Rights 10.11.201
of the Child 4 the
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Instrument

Date of
signature

Date of
ratification

Derogations/
reservations
relevant to
equality and
non-
discriminatio
n

Right of
individual
petition
accepted
?

Can this
instrument
be directly
relied upon
in domestic
courts by
individuals?

Danish
Governme
nt decided
that it
would
accede to
the
complaints
protocol)

Convention
on the Rights
of Persons
with
Disabilities

30.03.2007

24.07.2009

No

Yes
(acceded
to the
complaints
protocol
on
23.09.201
4)

Yes
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GETTING IN TOUCH WITH THE EU
In person
All over the European Union there are hundreds of Europe Direct information centres.

You can find the address of the centre nearest you at:
https://europa.eu/european-union/contact en.

On the phone or by email

Europe Direct is a service that answers your questions about the European Union.
You can contact this service: — by freephone:

00 800 6 789 10 11 (certain operators may charge for these calls), -

at the following standard number: +32 22999696, or — by email via:
https://europa.eu/european-union/contact en.

FINDING INFORMATION ABOUT THE EU
Online

Information about the European Union in all the official languages of the EU is available
on the Europa website at: https://europa.eu/european- union/index en.

EU publications

You can download or order free and priced EU publications from:
https://publications.europa.eu/en/publications . Multiple copies of free publications may
be obtained by contacting Europe Direct or your local information centre

(see https://europa. eu/european-union/contact en).

EU law and related documents

For access to legal information from the EU, including all EU law since 1951 in all the
official language versions, go to EUR-Lex at: http://eur- lex.europa.eu.

Open data from the EU

The EU Open Data Portal (http://data.europa.eu/euodp/en) provides access to datasets
from the EU. Data can be downloaded and reused for free, for both commercial and non-
commercial purposes.
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