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Law/case development: The Supreme Court (SC) in Resolution of 25 February 2016
decided that ‘the term person ‘'in common cohabitation’, included in the definition of the
next to kin in Article 115 § 11 PC, refers to a person who remains in such actual
relationship with another person, where at the same time spiritual (emotional), physical
and economical bonds (common domestic household) between them exist. The existence
of such relationship is also possible, when the lack of a particular bond is objectively
Justified. The difference in sex of persons remaining in such relationship does not
constitute a condition for determining their living in common cohabitation in the
understanding of Article 115 § 11 PC’. This Resolution resulted from a procedure
triggered by the motion of First President of the SC which was not related to any
particular case, but was lodged within its competence for referring to the 7 judges’ panel
matters raising doubts in jurisprudential practice (Art. 60 of the Law on the Supreme
Court of 23 November 2002, JoL 2013 item 499).

Key points of analysis: Various branches of the Polish legal system utilize the term
‘common cohabitation’ (wspdlne pozycie) which does not have a legal definition. This
term constitutes, among others, part of the definition of the legal notion 'next to kin’
(osoba najblizsza) included in Article 115 § 11 PC. With regard to this provision, many
interpretative differences occurred in jurisprudence and literature. These differences
regarded, in particular, the matter of whether the term ‘common cohabitation’ can be
used to refer to partners of the same sex. Additionally, the elements that had to be
fulfilled in order to assume that a ‘common cohabitation’ existed in the understanding of
Article 115 § 11 PC were unclear. Clarification of the term ‘common cohabitation’ has
important practical implications since, for instance, the next to kin of offenders have
special rights in criminal proceedings.
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