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INTRODUCTION
0.1 The national legal system

Explain briefly the key aspects of the national legal system that are essential to understanding
the legal framework on discrimination. For example, in federal systems, it would be necessary
to outline how legal competence for anti-discrimination law is distributed between different
levels of government.

The Czech legal system is shaped by a hierarchy of legal provisions, by virtue of which the
Charter of Fundamental Rights and Freedoms® occupies a superior position to ordinary laws.
The Constitution? invests the Charter with a place at the top level of the legislative hierarchy?®.
Constitutional laws and international treaties are not on the same level of the hierarchy as the
Charter and Constitution, but these are both superior to ordinary laws and, in the event of a
conflict with ordinary laws, must prevail. The Constitutional Court has the power to quash
laws if they are in conflict with the Charter, Constitution or Constitutional laws. All ordinary
laws are on a lower level of the hierarchy and are equal to each other. In case of a conflict
between the provisions of two different laws, neither of them may be quashed as the result of
such a conflict. One of the conflicting provisions must be applied according to general rules
of interpretation: lex posterior derogat legi priori or lex specialis derogat legi generali.
Ordinary laws are superior to decrees, which can only regulate issues if ordinary laws
expressly allow this.

A general anti-discrimination clause can be found in the Charter of Fundamental Rights and
Freedoms. The Charter is divided into five chapters, including a chapter on general provisions
which establishes the equality of rights, the principle of non-discrimination which applies to
all fundamental rights and freedoms and the principle of the rule of law. Article 3 of the
Charter guarantees equality in access to fundamental rights and freedoms and includes an
open-ended list, expressly prohibiting discrimination on the grounds of sex, race, colour,
language, religion or belief, political or other conviction, national or social origin,
membership of a national or ethnic minority, property and birth or other status. It does not
specifically provide protection against discrimination on sexual orientation, age and disability
grounds. All grounds not explicitly included are, according to case law, contained implicitly
in the term “other status”. The only body competent to interpret the Charter with binding
effect is the Constitutional Court*. The Constitutional Court can only deliver such
interpretation through a judicial decision. As far as the author of this report is aware, there has
not been any important judicial decision by the Constitutional Court dealing with
discrimination on the grounds of age or sexual orientation.

Anti-discrimination clauses (sometimes enumerative, sometimes open-ended) can be found in
various ordinary laws governing employment and labour relations. During the period 2003-

1 2/1993 Sb., usneseni predsednictva Ceské nérodni rady o vyhldseni Listiny zdkladnich prav a svobod [2/1993 Coll.,
Resolution of the Czech National Council on the Declaration of the Charter of Basic Rights and Freedoms (Collection of
Laws 1993, no. 1 p.017)] English translation of Constitution see at:  http://www.psp.cz/cgi-
bin/eng/docs/laws/constitution.html

2 1/1993 Sb., Ustava Ceské republiky [1/1993 Coll., Constitution of the Czech Republic (Collection of Laws 1993, no.1
p.001)]

3 Any newly approved constitutional laws must be in accordance with the Constitution and the Charter. Although the Charter
is regarded as a part of the constitutional order, it is not possible to challenge the Constitution or any constitutional law for
being inconsistent with the Charter. There are no provisions giving details on interpretation in the case of conflict between
the Charter and constitution or constitutional laws. Public authorities, including courts, are not allowed to apply any laws that
contradict any of the basic rights guaranteed by the Charter.

4 Art. 89, Para 2 of the 1/1993 Coll., Constitution of the Czech Republic: Enforceable decisions of the Constitutional Court
have a binding effect on all bodies and persons.
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2004, the definitions of discrimination required by the Racial Equality and Employment
Equality Directives were inserted into the Labour Code®, the new Law on Employment® and
the Law on Service by Members of the Security Services’. While Labour code applies to
contractual labour relations, the Law on Employment applies to employment related affairs
preceding or outside the labour relations, such as recruitment, vocational training, and in the
area of labour relations to certain positive obligations of employers towards the
workforce..The Antidiscrimination bill, deemed to ensure the conformity of Czech legal
system with the Equality Directives, failed on 26" January 2006 in the Czech Senate and was
not approved on 23. May 2006, at the last session of the Deputy Chamber (with 101 votes
necessary to overturn the vote of the Senate, only 83 Deputies voted for the Bill.) The final
failure of the EU non-discrimination acquis implementing legislation was due to elections at
hand, currently occupying all interest of current deputies. The Bill was even not this time
supported by deputies of one small governmental party (Christian Democrats). The outcome
of the implementing legislation remains unclear even after the elections, although the current
government proclaims its will to submit the Anti-discrimination Bill again to the Parliament.

0.2 State of implementation

List below the points where national law is in breach of the Directives. This paragraph should
provide a concise summary, which may take the form of a bullet point list. Further
explanation of the reasons supporting your analysis can be provided later in the report.

Has the Member State taken advantage of the option to defer implementation of Directive
2000/78 to 2 December 2006 in relation to age and disability?

Labour relations

e From 1.1.2007, new Labour Code comes into force®. This law replaces the Labour
Code 2006. With respect to Equality directives, it was intended to be supplemented by
the Anti-discrimination Law; but the bill was not approved. The Labour Code 2007
unlike Labour code 2006, purely states that employers are obliged to secure equal
treatment of any employee, and that any discrimination in labour relations is
forbidden. It does not contain definitions of discrimination and the provisions on
judicial anti-discrimination action are missing. The same could be said about
legislation governing establishment of organizations of employers and employees®.

Access to employment and occupation
e There are no anti-discrimination provisions nor definitions of discrimination in the
laws governing the labour relations of judges', state attorneys'!, members of
parliament?, members of local government™, and labour relations covering prisoners

8 Zdkon ¢ 46/2004 Sb, kterym se méni zikon ¢ 65/1965 Sb., zdkonik prdce [Law no. 46/2004 Coll.,amending Law no.
65/1965 Coll., Labour Code (Collection of Laws 2004, no.14 p. 746)] (Further referred to as Labour Code 2006)

® Zakon ¢ 435/2004 Sb., o zaméstmanosti [Law no. 435/2004 Coll., on Employment (Collection of Laws 2004, no.143

p. 8270)]

! Zékon & 361/2003 Sb., o sluzebnim poméru prislusnikii bezpecnostnich sborii [Law no. 361/2003 Coll., on Service by
Members of the Security Services (Collection of Laws 2003, no. 121 p. 5850]

8 Zékon & 262/2006 Sb., zakonik prace [Law no. 262/2006 Coll., Labour Code (Collection of Laws 2006, no. 84/2006,
p.3146] (Further referred to as Labour Code 2007)

% Zakon ¢&. 83/1990 Sb., o sdruzovani ob&anti [Law no 83/1990 Coll., on Associations (Collection of laws 1990,
no. 19, page 0366)]

10 Zakon & 6/2002 Sb., o soudech, soudcich, prisedicich a statni spravé soudu [Law no. 6/2002 Coll., on Judges, Assistant
Judges and State Administration of the Courts (Collection of Laws 2002 no.82 p.4835)]

W Zikon ¢. 283/1993 Sb., o stamim zastupitelstvi [Law n0.283/1993 Coll., on the Public Attorney’s Office (Collection of
Laws 1993, no. 71 p.1522)]

12 7akon & 247/1995 Sb., o volbdach do Parlamentu Ceské republiky [Law no. 247/1995 Coll., on Elections to the Parliament
of the Czech Republic (Collection of Laws 1995, no.65 p.3529)]
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and volunteers™*. The provisions of Law on Employment do not apply to recruitment
and vocational training for these occupations.

e Where an occupation is conducted in a self-employed capacity (not in the form of
employment) the anti-discrimination clauses and definitions in the Labour Code and
Law on Employment do not apply. The laws governing self-employment are thus in
breach of the Directives (i.e. laws governing self-employment for attorneys™, medical
doctors®®, notaries'’ and many others);

e In the Law on Employment, (which deals also with certain entitlements of self-
employed persons to vocational training and re-qualification), the term “state of
health” is considered a ground of direct discrimination, while the term “disability” is
only used in the definition of indirect discrimination (Art. 2 Para. 1 subsection b) ii)).
It is off course self-evident, that the term “state of health” is very general, and
therefore it also encompasses disability. However, a social security office has the
authority to issue a decision recognising a person as “disabled”. For other people, the
disability-related entitlements do not apply. It does not therefore appear that the
definition of indirect discrimination on the ground of disability is compatible with the
Directives.

Self-employment
e The Directives have not been transposed into laws on self-employment*® which do not
include definitions of discrimination. The material scope of the laws in this area
includes all types of self-employment and occupations carried out in a self-employed
capacity.

Vocational training and education

e The Directives have not been transposed into laws governing vocational training,
education and access to education®®. There are no definitions of discrimination, except
for in the case of vocational training which is covered by the Law on Employment (re-
training and special forms of re-training and occupational therapy for people with
disabilities). The material scope of different laws governing this area includes all
agencies involved in the vocational training and education system, private, state or
self-governing entities, such as Medical or Attorney Chamber.

The Czech Republic, as a new Member State, was not eligible to defer the implementation of
Directive 2000/78/EC. The Anti-discrimination Bill was not approved by the Parliament.

13 For example Zdkon ¢. 152/1994 Sb, o volbdch do zastupitelstev v obcich [Law no. 152/1994 Coll., on Elections to Local
Government (Collection of Laws no. 48 p. 1577)]

¥ Zdkon ¢. 198/2002 Sb., o dobrovolnické sluzbé [Law no. 198/2002 Coll., on Voluntary Service (Collection of Laws 2002
no. 82 p. 4835)]

15 For example Zdkon ¢ 85/1996 Sb., o advokacii [Law no. 85/1996 Coll., on Attorneys (Collection of Laws 1996, no. 29
p.1002)]

6 For example Zdkon ¢. 220/2001 Sb., o Ceské Iékaiské komore, Ceské stomatologické komore a Ceské lékdrnické komore
[Law no. 220/1991 Coll., on the Czech Medical Chamber, the Czech Dental Chamber and the Czech Pharmacy Chamber
(Collection of Laws 2001, no.44 p.1047)]

7 For example Zdkon ¢ 358/1992 Sb., o notdFich a jejich cinnosti [Law no. 358/1992 Coll., on Notaries and their Activity
(Collection of Laws 1992, no.73 p.1999)]

'8 For example Zdikon ¢ 455/1991 Sb., o Zivnostenském podnikani [Law no. 455/1991 Coll., on Self-employment (Collection
of Laws 1991, no. 87 p. 2122)]

¥ For example Zdakon ¢ 561/2004 Sb., o predskolnim, zdkladnim stiednim, vy$sim odborném a jiném vzdéldvani [Law no.
561/2004 Coll., on Pre-school, Primary, Secondary and Higher Vocational and other Education; (Collection of Laws 2004,
no. 190 p. 10 324)]
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Directive 2000/43/EC

Social protection, including social security

The Directive has not been transposed into laws on social protection, including social
security. No definitions of discrimination are given by these laws; the material scope of
existing laws covers all agencies involved in the social protection system: state and self-
governed agencies as well as private agencies empowered by law or contracted to provide
services in the field of social protection.

Healthcare
The Directive has not been transposed into laws on healthcare and access to healthcare?.
No definitions of discrimination are given by these laws; the material scope of existing
laws covers all agencies involved in healthcare system - state and self-governed agencies
as well as private agencies empowered by law or contracted to provide services in the
fields of healthcare, preventative healthcare or public health protection.

Education
e The Directive has not been transposed into laws on education and access to
education?*. No definitions of discrimination are given by these laws; the material
scope of existing laws covers all agencies involved in the education system - primary,
secondary and tertiary, private, state or self-governed entities (only public universities
have a self-governing capacity, all other educational establishments are state or
privately run).

Social advantages

e The Directive has not been transposed into legislation governing social advantages,
what is mainly the area governed by Civil code.

Access to goods and services
e The Directive has not been transposed into laws on access to goods and services and
consumer protection®”. No definitions of discrimination are given by these laws; the
material scope of existing laws covers all agencies involved in the system of public
services provision as well as private providers.

Housing
e The Directive has not been transposed into laws on access to housing. No definitions
of discrimination are given by these laws; the material scope of existing laws covers
laws governing both privately owned and rented housing (the Czech Republic does not
have special laws covering social housing). The material scope of existing laws covers
private and public owners (the largest public owners being municipalities).

Anti-discrimination body/bodies
= The Anti-discrimination body meeting the requirements of the Art. 13 of the
“Race” Directive was not established yet.

20 For example Zdkon ¢ 20/1966 Sb., o péci o zdravi lidu [Law no. 20/1966 Coll., on Public Welfare (Collection of Laws
1966, no. 7 p. 0074)]

2! For example Zdkon ¢. 561/2004 Sb., o predskolnim, zikladnim stFednim, vyssim odborném a jiném vzdélavani [Law no.
561/2004 Coll., on Pre-school, Primary, Secondary and Higher VVocational and other Education; effective from 1. January
2005 (Collection of Laws 2004, no. 190 p. 10 324)]

22 For example Zdkon ¢.634/1992 Sb., o ochrané spotiebitele [Law no. 634/1992 Coll., on Consumer Protection (Collection
of Laws 1992, no. 130 p. 3811)]
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0.3 Case-law

Provide a list of any important case-law within the national legal system relating to the

application and interpretation of the Directives. This should take the following format:

a. Name of the court

b. Date of decision and reference number (or place where the case is reported). If the
decision is available electronically, provide the address of the webpage.

C. Name of the parties

d. Brief summary of the key points of law (no more than several sentences)

a. Constitutional Court in Brno

b. Decision of the Plenary, 26. 4. 2006, no. PI. US 37/04, published as 419/2006 of the
Collection of Laws, n0.134/2006, p.5763
http://www.judikatura.cz/cgi-bin/jus/aspi_lit_4?WVCNC+2596+jus-1

c. Proposal of the Regional Court in “Usti nad Labem for anullment of the Sec. 133a of the
law no. 99/1963 Coll., Civil Procedure Code (provision on the shift of the burden of proof)

The Constitutional Court dismissed the argument of the Regional Court, that 8133a places
the respondent in the main proceedings before that court at a serious disadvantage, infringing
his/her right to fair trial®. It first pointed to the wording of Directives, mentioning the duty of
the person who considers themselves wronged by discrimination, to establish facts from
which discrimination may be presumed (prima facie case) before it shall be for the respondent
to prove that there has been no breach of principle of equal treatment. Finally the
Constitutional Court quoted decision of the European Court of Justice which reached the
same conclusion (Case C-196/02 Nikoloudi v OTE, 10 March 2005;).

1. GENERAL LEGAL FRAMEWORK

Constitutional provisions on protection against discrimination and the promotion of
equality

a) Briefly specify the grounds covered (explicitly and implicitly) and the material scope of the
relevant provisions. Do they apply to all areas covered by the Directives? Are they broader
than the material scope of the Directives?

Although the Czech Constitution® lacks a specific provision prohibiting discrimination, a
general anti-discrimination clause can be found in the Charter of Fundamental Rights and
Freedoms®. The Charter, according to the Czech Constitution, forms part of the constitutional
order which has precedence over ordinary laws®. The material scope set out in the EC
Directives in the main corresponds to the rights guaranteed by the fourth chapter of the
Charter (social, economic and cultural rights)?’.

23 Art. 96 para 1 of Czech Constitution (1/1993 Coll.): Before the court, parties have equal rights.

241/1993Sb., Ustava Ceské republiky [No. 1/1993 Coll., Constitution of the Czech Republic (Collection of Laws 1993, no.1
p.001)]

% 2/1993 Sh., Listina zékladnich prav a svobod [N0.2/1993 Coll., the Charter of Fundamental Rights and Freedoms
(Collection of Laws 1993, no. 1 p. 017)].

% Newly approved constitutional laws must be in accordance with the Constitution and the Charter. Although the Charter is
regarded as a part of the constitutional order, it is not possible to challenge the Constitution or any constitutional law for
being inconsistent with the Charter. There are no provisions giving details about interpretation in the event of conflicts
between the Charter and Constitution or constitutional laws. Public authorities, including the courts, are not permitted to
apply any laws that contradict any of the basic rights guaranteed by the Charter.

2’ See Articles 26-35 of the Charter.
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b) Are constitutional anti-discrimination provisions directly applicable?

Article 41 of the Charter states that most social, economic and cultural rights can be invoked
only within the limits established by the laws implementing them (indirect applicability)®.
According to the Constitutional Court’s own interpretation, these rights *““are explicitly
concretised by appropriate legislation, and they can be invoked only within the framework
and limits set by this legislation”?°. All other rights guaranteed by the Charter (basic, political
and civic rights) and the Constitution could be directly invoked. For example, if a homosexual
parent is discriminated against in relation to the care of his son for no other reason than that
he is living in a same-sex relationship, he can directly invoke the relevant provisions of the
Charter (Article 3 - discrimination on the ground of “other status” in conjunction with Article
10 of the Charter - infringement of the right to private and family life). However, if the same
person is discriminated against in his occupation as a dentist (for example, if an insurance
company refuses to insure him because in their view he is at higher risk than heterosexuals of
contracting HIV/AIDS and endangering the health of his patients) he may be refused when
attempting invoke the Charter directly (Article 3 in conjunction with Article 26 - right to
choice of profession and self-employment). This is because the right to the choice of
profession and self-employment belongs to the category of social and economic rights, where
the Charter requires the rights to be made concrete by legislation and invoked within the
framework and limits set by this legislation. However, there are no anti-discrimination
provisions in the Law on the Czech Medical Chamber, the Czech Dental Chamber and the
Czech Pharmacy Chamber nor in the Law on Self-employment (and the Anti-discrimination
Law was rejected.).

In addition, the Constitution®® incorporates into national legislation international treaties
promulgated and ratified by the Parliament, many of which also provide protection against
discrimination. International treaties are not, however, on the same level in the constitutional
hierarchy as constitutional laws or the Charter - they are on a lower level. Most importantly,
it is not possible to challenge the Charter or any constitutional law on the grounds of its
alleged inconsistency with international treaties, and newly adopted international treaties are
required to be in accordance with the Constitution and the Charter™. In the event of a
contradiction between an international treaty and an ordinary law, the ordinary courts will
refer the case to the Constitutional Court®. The ordinary courts are empowered to apply a
treaty instead of a law as a lex specialis (where there is no contradiction between the two,
but only where the treaty clarifies a specific point). Where there is a contradiction between the
two, however the ordinary courts must submit to the Constitutional Court a petition to cancel
the ordinary law or provision®®. The existence of a contradiction between an ordinary law and

% Rights declared by Article 26, Article 27 Para 4, Articles 28-31, Article 32 Paras 1 and 3 and Articles 33 and 35 of the
Charter.
% Decision of the Constitutional Court No. PI. US 35/95 (206/1996 of the Coll.), PI. US 45/2000.
% Article 10 of the Constitution reads as follows:
“Promulgated international treaties, the ratification of which has been approved by the Parliament and which are
binding on the Czech Republic, shall constitute a part of the legal order; should an international agreement make
provision contrary to the laws, the international agreement shall prevail.”
31 From 1 June 2002, the petition to the Constitutional Court to assess the conformity of international treaties with the
constitutional order was introduced to the Law on Constitutional Court by the new Section 71a. Zdkon ¢ 48/2002 Sb.kterym
se méni zdkon ¢ 182/1993 Sb., ve znéni pozdéjsich predpisii [Law no. 48/2002 Coll., amending the law no. 182/1993 Coll.
(Collection of Laws 2002, no. 20 p.695)]
%2 Zakon & 99/1963 Sb., obcansky soudni rad [Law No. 99/1963 of the Coll., the Civil Procedure Code, Section 109 Para 1
letter c) (Collection of Laws 1963, no.56 p.0383)]
% Section 109 Para 1 letter c) of the Civil Procedure Code reads as follows: when the court concludes that the law which has
to be applied in a case under adjudication or an individual provision of this law is contrary to constitutional law or an
international treaty, which has precedence before the law in question, the court interrupts the procedure, and at the same
time submits a petition to the Constitutional Court to repeal this law or revoke its individual provision.
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an international treaty would be reason to repeal the ordinary law or an individual provision,
and this power is vested by the Constitution in the Constitutional Court only>*.

¢) In particular, where a constitutional equality clause exists, can it (also) be enforced
against private actors (as opposed to the State)?

Constitutional equality clauses are generally applicable to private actors. They must be
applied by the civil courts, which should apply constitutional provisions in precedence to
ordinary laws. The Constitutional Court rules on petitions by legal and natural persons against
state bodies. It cannot therefore decide disputes between private actors, although it applies the
Constitution and laws to private and public actors equally. (A private actor can only be a
petitioner before the Constitutional Court, not a defendant.)

2. THE DEFINITION OF DISCRIMINATION
2.1 Grounds of unlawful discrimination

Which grounds of discrimination are explicitly prohibited in national law? All grounds
covered by national law should be listed, including those not covered by the Directives.

The table below shows the grounds of discrimination and which laws cover these grounds.
The grounds vary slightly between different pieces of legislation in their scope, formulation
and the general character of anti-discrimination clauses.

General character | Explicitly listed grounds
No. 2/1993 Coll., |Open-ended; Sex, race, colour, language, religion or belief,
Charter of applies to all political or other orientation, national or social
Fundamental fundamental rights |origin, adherence to national or ethnic minority*,
Rights and and freedoms property, birth.
Freedoms, Art.3 |guaranteed by the
Para.l Charter,
Law No. open ended; right | No ground explicitly provided for.
262/2006 Coll., to equal treatment
Labour Code, and prohibiton of
Sec. 16 para 1 discrimination

applies to all

employees
Law No. Enumerative. Sex, sexual orientation, racial or ethnic origin,
435/2004 Coll., on national origin, nationality, social origin, birth,
Employment language, state of health, age, religion and belief,
Sec. 4., Para. 2 property, marital and family status or family

3 Art. 95 of the Constitution reads as follows: “The judge is bound by the law and international treaties constituting part of
legal order; he/she is also empowered to assess the conformity of secondary legislation with the law or international treaties.
When the court concludes that the law to be applied in a particular case contravenes the constitutional order, it shall submit
the matter to the Constitutional Court. “ Zikon ¢. 182/1993 Sb., o Ustavnim soudu [Law no. 182/1993 of the Coll., on
Constitutional Court, Section 64 Para 3 (Collection of Laws 1993, no. 46 p. 914)] sets out the procedure for ordinary courts
to apply to the Constitutional Court to have a law repealed, in whole or in part.

% Zikon ¢. 273/2001 Sb, o pravech piislusnikil ndrodnostnich mensin a o zméné nékterych zdakonii [Law no. 273/2001 Coll.,
on rights of national minority members] Collection of laws no. 2001, No. 104 p. 6461 ] Member of national minority “differs
from other citizens by common ethnic origin, language, culture and traditions, create a minority of inhabitants and at the
same time they show a will to be regarded national minority in order to preserve their own identity, language and culture and
to express and protect interests of the historically created community”. In practice, the declaration of individual as a member
of national minority would be regarded as satisfactory to meet requirements of this definition.
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obligations, political or other views, membership
of political parties and movements, trade unions or
employers’ organisations.
Law No. Equal pay clause. | Sex.
143/1992 Coll., on
Pay
Sec. 3, Para 3
Law No. Open-ended. No ground explicitly provided for.
634/1992 Coll., on
Consumer
Protection
Sec. 6
Law no. 361/2003 | Enumerative. Sex, sexual orientation, language, religion and
Coll., on Service belief, political or other opinion, membership to
by Members of trade unions and other associations, property, birth,
the Security race, colour, nationality, ethnic or social origin,
Services age, pregnancy and motherhood, marital and
Sec. 77, Para. 2 family status or family obligations.
Law no. 221/1999 | Enumerative. Race, colour, sex, sexual orientation, religion and
Coll., on Service belief, national origin, ethnic or social origin,
by Members of property, birth, marital and family status and
the Armed family obligations, pregnancy, motherhood or
Forces breastfeeding.
Sec. 2., Para 3 .
Law No. Enumerative. Race, colour, sex, sexual orientation, language,
218/2002 Coll., on religion or belief, political or other orientation,
service by state membership of political parties or movements,
administration trade unions and other assemblies, national origin,
officials and on ethnic or social origin, property, birth, state of
remuneration of health, age, marital and family status or family
these officials and obligations.
other employees,
Sec. 80, para 2
The School Law | Open-ended; the Race, colour, sex, language, religion or belief,
No. 561/2004 grounds apply only | national origin, ethnic and social origin, property,
Coll., Sec. 2, para |to EU and Czech | birth and state of health or any other status.
1a) citizens™®.

Exceptionally severe acts of racial discrimination (involving physical violence or verbal
attacks amounting to incitement of racial hatred) are specifically outlawed under the Criminal
Code®’. Acts of racial discrimination, the severity of which does not reach the level of crimes
defined by the Criminal Code, are punishable under the Misdemeanours Law®. Due to the
disjointed manner in which anti-discrimination provisions have been incorporated into

% According to Section 20(1) of the Law, third country nationals residing lawfully in the territory of the Czech Republic have
access to elementary, secondary and higher professional education on the same conditions as nationals of the Czech

Republic. However, the law does not list any grounds of prohibited discrimination which may apply to them, contrary to the
provision on EU nationals and Czech citizens. Therefore, in my opinion, the Law does not provide protection against racial or
other discrimination to third country nationals to the same extent as EU and Czech nationals. For example, if a child was
racially harassed in the school, it would be rather problematic to seek protection against harassment under the provision by
stating simply that he/she has right to access to education on an equal footing with Czech citizens.

87 Zékon ¢. 140/1961 Sb., trestni zdkon [Law No. 140/1961 of the Coll., the Criminal Code (Collection of Laws 1961, no. 65
p. 0465)]

8 Zikon ¢ 200/1990 Sb., o prestupcich [Law No. 200/1990 of the Coll., (Collection of Laws 1990, no. 35 p.0810)]
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specific laws, legislative gaps and inconsistencies are quite common and non-discrimination
clauses are not always accompanied by definitions of discrimination and procedural
provisions.

2.1.1 Definition of the grounds of unlawful discrimination within the Directives

a) How does national law on discrimination define the following terms: racial or ethnic
origin, religion or belief, disability, age, sexual orientation?

There are no definitions of any of these grounds in the strict sense.

b) Where national law on discrimination does not define these grounds, how far have
equivalent terms been used and interpreted elsewhere in national law (e.g. the interpretation
of what is a ‘religion”)?

I. Racial or ethnic origin

Czech legislation does not contain any definition of racial or ethnic origin. According to
Section 4 of the Data Protection Law, ethnic origin belongs to the category of “sensitive” data
that can be gathered and processed only under very strict conditions (e.g. the consent of the
person concerned is required for collecting and processing sensitive data). If the definition
were to allow for the identification of ethnic origin without such consent, this would lead to a
circumvention of the Data Protection Law as such data might be no longer regarded as
“sensitive”.

It does appear to be desirable to operate with some type of term allowing anti-discrimination
provisions to be applied in cases where a certain ethnic or racial origin is attributed to the
victim of discrimination, whether or not the victim is actually of that racial or ethnic origin.

In practice, incidents of racial discrimination are widely identified by the media and NGOs™.
In employment, access to goods and services, and housing, the victims are primarily Roma.
Residential segregation is the main problem in the area of housing. Furthermore, employment
offices (responsible for ensuring equal treatment within labour relations and access to
employment) in general do not maintain records on reported and identified cases of
discrimination classified and sorted according to specific grounds.

ii. Religion or belief

Detailed regulations on churches and religious assemblies exist®’, but their purpose is to
regulate churches’ and religious assemblies’ existence as legal entities sui generis* rather
than to provide detailed regulations for the protection of freedom of belief. Freedom of
religion is not limited only to churches and religious assemblies which are listed on the State
Register. Law N0.3/2002 Coll., on the Freedom of Belief and the Status of Churches and

% See for example ““Shall we take discrimination seriously?”, Centre for Citizenship/Civil and Human Rights, Prague 2001,
http://www.poradna-prava.cz/dokumenty/mame_brat_diskriminaci_vazne.PDF last accessed on 8.1.2007.

0 Zakon ¢&. 3/2002 Sb., o svobodé ndbozenského vyzndni a postaveni cirkvi a naboZenskych spolecnosti [Law N0.3/2002
Coll., on the Freedom of Belief and the Status of Churches and Religious Assemblies (Collection of Laws 2002 no. 2 p.83)]
1 The status of churches and religious assemblies as legal entities sui generis is created by their registration with the State. It
is up to the churches and religious assemblies to decide whether to register. Those who do not wish to register can exist and
perform services and other activities, unless they violate the legal order or represent a danger to public safety, restrict
personal freedom or violate the rights of the others. Upon registration, churches and religious assemblies have, under certain
conditions, access to special rights, e.g. the right to teach religion in schools, the right of their priests/ministers to be paid by
the State, the right to confidentiality of information with regard to the police and other parts of the official administration etc.
The laws set out the requirements for registration. One of the most important requirements is that the proposal for registration
must be submitted by three persons with Czech citizenship and it must include a list of signatures of at least 300 people who
support the registration.
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Religious Assemblies declares the right to freedom of thought, conscience and religion. Any
religion can still be practised; they are simply not all regulated under the Law on the Freedom
of Belief and the Status of Churches and Religious Assemblies.

A definition which set out what comprises a religion or belief would very probably be
constitutionally problematic*’. The constitutional interpretation allows only for a “negative”
definition and characterises religious freedom as “forum internum, which means every
individual has the freedom to profess a certain religion and third parties and especially
public authorities may not encroach on this freedom. It enjoys so-called status negativus,
resp. libertatis (G Jellinek), which is characterised by a line demarcating the individual’s free
space which public authorities are not permitted to enter...**” Such an interpretation
probably does not allow the State to limit the meaning of the terms “religion and faith” by
framing a definition. It should still be the freedom of belief which must be protected, but no-
one can predict or determine what and how individuals will believe and what issues may be
important for the expression of such beliefs. Such a definition might limit the scope of
protection and limiting the protection of freedom of belief would endanger the very basis of
the individual’s *“forum internum”.

Cases of religious discrimination are rarely discussed in the media, NGOs and other bodies
rarely monitor them*. Incidents of Muslims being denied services, such as access to state
housing have been reported by Muslims themselves, but according to information from
employment offices, cases of discrimination on grounds of religion or belief do not occur in
the Czech Republic®®. A group of churches recently won a case before the Constitutional
Court when complaining about a breach of their constitutional right to religious freedom.
However, this particular case involved the rights of churches to maintain special
establishments under privileged conditions. Therefore the merits of this case are not
particularly relevant with respect to discrimination on grounds of religion or belief*.

Is there a definition of disability on national level and how does it compare with the concept
adopted by the European Court of Justice in case C-13/05, Chacon Navas, Paragraph 43,
according to which "the concept of “‘disability” must be understood as referring to a limitation
which results in particular from physical, mental or psychological impairments and which
hinders the participation of the person concerned in professional life"?

iii. Disability

A range of terms can be found in different laws (e.g. the laws on construction use the phrase
“individuals with limited ability of movement and orientation”*’ without providing a

42 Art. 15 Sec. 1 of the Czech Charter of Fundamental rights and freedoms reads as follows: Freedom of thought, conscience
and religion is guaranteed. Everybody has the right to change his/her religion or faith or to be without any religious creed.

43 P|.US 6/02, 4/2003 Sh., Shirka ndlezii a usneseni vistavniho soudu, (Law no. 4/2003 Coll., Collection of Rulings and
Resolutions of Constitutional Court no.28, Ruling no. 146, p.295)

# Cases of discrimination against Jehovah’s witnesses have been identified and media coverage of discrimination and
prejudice against Muslims is increasing.

 See Poradna pro obcanstvi, obcanskd a lidska prava: Hodnoceni projevii diskriminace z pohledu Uradii prace,
[Counselling Centre for Citizenship, Civil and Human Rights: Evaluation of incidents of discrimination from the point of
view of the Employment Offices; http://www.poradna-prava.cz/dokumenty/diskriminace_up.doc ]

% The Law on Churches and Religious Assemblies required legal persons constituted by churches under more favourable
conditions than other legal persons to restrict themselves to non-profit activities. The churches claimed discrimination against
their legal persons, alleging that their legal persons were disadvantaged in comparison with others and that the requirement
encroached on freedom of belief. The provisions in question were revoked by the Constitutional Court: PI. US 6/02 Law no.
4/2003 Coll., Collection of Rulings and Resolutions of Constitutional Court no.28, Ruling no. 146, p.295

47 Zakon & 50/1976 Sb., o tizemnim planovéni a stavebnim iadu [Law No. 50/1976 of the Coll., on Spatial Planning and the
Construction Law (Collection of Laws 1976 no.9 p.0145)] ; Zdkon ¢. 369/2001 o obecnych technickych pozadavcich
zabezpecujicich uZivani staveb osobami s omezenou schopnosti pohybu a orientace [ The Law No. 369/2001 of the Coll., on
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definition for this category). Considerable inconsistencies exist in the scope of entitlements
because of the various terms used. In general, definitions apply only within the material scope
of the specific laws containing them.

The Law on Employment introduces “state of health” instead of “disability” as a prohibited
ground of discrimination. The same law then uses the term “disability” for the specific
definition of indirect discrimination on the ground of disability. Whether or not the person is
“disabled” is determined on the basis of official disability status*®. Apart from “invalids”, the
law recognises as “disabled” persons who are “medically disadvantaged”. These are defined
by the Law as ““a person with a health defect such that his/her ability to perform systematic
employment or other gainful activity is maintained but his/her options to be or remain in
active employment, to perform an existing occupation or benefit from an existing qualification
or gain a qualification are substantially limited because of his/her long-term unfavourable
state of health.” A long-lasting adverse state of health for the purposes of the Law on
Employment is an “unfavourable state which should last for more than one year according to
medical scientific knowledge and substantially limits physical, psychological or sensory
ability and therefore also options for employment activity.”” The fact that a person is disabled
must be demonstrated by recognition from or a decision of the social security authorities.

For the purposes of the Law on Pension Insurance, the phrase “long-lasting adverse state of
health™ is defined as “‘a state of health that according to medical knowledge should last for
more than one year”*. An individual is therefore fully disabled if “due to his/her long-
lasting adverse state of health his/her permanent working ability is decreased by 66% or if,
due to disability, he/she can work permanently only under exceptional conditions” .

The over-complicated definitions will probably not improve the protection of disabled
persons. Disability protection is limited to people who are defined as disabled by
administrative decision. Therefore, it is also very difficult or almost impossible to compare
this practice to the “concept of disability” adopted by the European Court of Justice in case C-
13/05, Chacon Navas. Indeed, the existing measures do represent rather a “practice of
disability identification”, used exclusively for the purposes of awarding certain public benefits
and applying specialized policies to certain groups of disabled, rather than being a “concept of
disability” to be applied as a part of protection against discrimination. The *“concept of
disability” according to the European Court of Justice and the Czech legislation measures
used for administrative identification of disabled are used for different ends. A person with
HIV has no protection against discrimination on the ground of disability according to national
law, as he/she does not have limited working ability (before AIDS develops) and no
administrative decision on his/her disability has been issued.

The problems generally encountered by disabled individuals with limited ability of movement
were demonstrated in European Court of Human Rights case, Mr and Mrs Zehnal v. Czech
Republic® (for details see below).

General Technical Requirements Securing Proper Use of Buildings by People with Limited Ability of Movement and
Orientation (Collection of laws 2001, no. 140 p.7902)]

8 Disabled persons are persons acknowledged by the social security authorities as being fully or partially disabled or
suffering from health disadvantages. The fact that a person is disabled must be demonstrated by recognition by or a decision
from the social security authorities. (Sec. 67, para. 2 and 5 of the Law on Employment)

® Zékon ¢. 155/1995 Sb., o diichodovém pojisténi [Sec. 26 of Law no. 155/1995 Coll., on Pension Insurance (Collection of
laws 1995, no.41 p.1986)]

% See Sec. 39 para 1 of the Law on Pension Insurance

%! European Court of Human Rights, decision on admissibility No. 38621/97.
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According to employment offices, a higher percentage of disabled persons accept jobs that do
not correspond to their qualifications. Many of them suffer the consequences of long-term
unemployment, resulting in low confidence in their abilities and a loss of capacity to maintain
constant employment™.

c) Are there any restrictions related to the scope of ‘age’ as a protected ground (e.g. a
minimum age below which the anti-discrimination law does not apply)?

iv. Age

The age of an individual can be determined from any personal documents including
information on an individual’s date of birth. There exists no definition of age or of age
discrimination. Also there are no restrictions related to the scope of ‘age’ as a protected
ground, nor a minimum age below which the anti-discrimination legislation would not apply.

According to the employment office evaluations®®, age is one of two most frequently
occurring grounds of discrimination (the other being gender). The most common example of
age discrimination, as reported by employment offices, is employers’ preferences for young
women for positions as secretaries (personal assistants) and waitresses in bars, restaurants or
clubs. Large international companies (for example, hypermarkets) reportedly discriminate on
grounds of age and gender, but employment offices usually do not intervene due to the lack of
sufficient evidence. It was also reported that employers often avoid promoting young people,
as they find it inappropriate that young people oversee and give instructions to older
employees.

v. Sexual orientation

There is no definition of sexual orientation either.

d) Please describe any legal rules (or plans for the adoption of rules) or case-law (and its
outcome) in the field of anti-discrimination which deal with situations of multiple

discrimination.

There are no rules, nor plans for their adoption, nor case-law dealing with situations of
multiple discrimination.

2.1.2 Assumed and associated discrimination

a) Does national law prohibit discrimination based on assumed characteristics? e.g. where a
woman is discriminated against because another person assumes that she is a Muslim, even
though that turns out to be an incorrect assumption.

There is no prohibition of discrimination based on assumed characteristics in the legislation
currently in force.

b) Does national law or case law prohibit discrimination based on association with persons
with particular characteristics (e.g. association with persons of a particular ethnic group)? If
so, how?

52 See Poradna pro obcanstvi, obcanskd a lidskd prava: Hodnoceni projevii diskriminace z pohledu Ufadii price,
[Counselling Centre for Citizenship, Civil and Human Rights: Evaluation of incidents of discrimination from the point of
view of the Employment Offices; http://www.poradna-prava.cz/dokumenty/diskriminace_up.doc ]
53

Id.
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There is also no law, nor case law dealing with discrimination by association.
2.2 Direct discrimination (Article 2(2)(a))

a) How is direct discrimination defined in national law?

The current definitions of discrimination contained in different laws is shown in the table
below. In this survey, the problematic aspects of the so-called ““diffusive model’ are striking;
there are no two definitions alike. Some require a “comparable situation” to be proved, others
do not; some cover only less favourable treatment, others also include a more favourable one.
Some definitions refer to the grounds set out by specific laws, but even the list of grounds are
not the same in each of these (except that the grounds contained in the Directives are
expressly provided for). Finally, parts of the scope of the Directives are covered in existing

laws, without however the corresponding definitions of discrimination. DOPLNIT - ZP

Definition of direct
discrimination

Justification

No. 1/1993 Caoll.,

No definition of direct

As regards justification, the

Charter of | discrimination. Czech Constitutional Court and
Fundamental ordinary courts refer to the
Rights and justification test provided by the
Freedoms European Court of Human Rights

case-law.

Law no. 262/2006 | No definition of direct | Not set out in legislation and
Coll., Labour | discrimination none established by case-law.
Code (Labour

code 2007)

Law No. | Direct discrimination shall be|Not permitted.

435/2004 Coll., on | deemed to be any conduct where a

Employment natural person is treated less

(Sec. 4, Para. 5)

favourably than another is, has
been or would be treated in a
comparable situation on the
grounds defined (Sec.4., Para. 2 -
see the table above).

Law No. | No definition of direct As regards justification, the

634/1992 Coll., on | discrimination. Czech Constitutional Court and

Consumer ordinary courts refer to the

Protection justification test provided by the
European Court of Human Rights
case-law.

Law No. | For the purpose of this law direct | Not permitted.

361/2003 on | discrimination shall be deemed to

Service by | be any conduct whereby a member

Members of the
Security Services
Sec. 77 Para. 3

(of the security services) is treated
less favourably than another is, has
been or would be treated in a
comparable situation on grounds
specified in para. 2. (Sec. 77 Para.
2 — see the table of grounds
above).

Law No.

No definition of direct

As regards justification, the
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221/1999 Caoll., on | discrimination. Czech Constitutional Court and
Service by ordinary courts refer to the
Members of the justification test provided by the
Armed Forces European Court of Human Rights
case-law.
Law No. | No definition of direct As regards justification, the
218/2002 Coll., on | discrimination. Czech Constitutional Court and
service by ordinary  courts  refer to
officials in state justification test provided by the
administration European Court of Human Rights
and on case-law.

remuneration of
these officials and
other employees

School Law No. | No definition of direct As regards justification, the
561/2004 discrimination. Czech Constitutional Court and
ordinary courts refer to the
justification test provided by the
European Court of Human Rights
case-law.

b) Does the law permit justification of direct discrimination generally, or in relation to
particular grounds? If so, what test must be satisfied to justify direct discrimination? (See
also 4.7.1 below).

In Czech terminology the term “justified discrimination” does not exist, nor is there any term
equivalent to “lawful” or “permitted” discrimination. Where there is discrimination, it is
always unlawful; if it is justified, it is not discrimination, but differential treatment. This
difference is purely matter of legal terminology. With regard to justification, the anti-
discrimination clauses in ordinary laws do not logically permit any justification asregards
race- but with regard to some other discrimination grounds, they are often needlessly strict —
see for example grounds such as age, where no justification is permitted with regard to direct
discrimination according to the Law on Employment.

c¢) In relation to age discrimination, if the definition is based on ‘less favourable treatment’
does the law specify how a comparison is to be made?

There are no specific guidelines regarding comparison in relation to age discrimination.

2.2.1 Situation Testing

a) Does national law permit the use of ‘situational testing’? If so, how is this defined and what are
the procedural conditions for admissibility of such evidence in court.

Everybody may do what is not prohibited by law and nobody may be forced to do what the
law does not instruct him to do.; the Czech Constitution®* guarantees everyone this right, in
contrast to public persons and bodies, who are only allowed to act where the law expressly
authorises them to act. Therefore the law does not need to permit situational testing or define
it — every private person is allowed to perform situational testing in situations when the law
does not expressly disapprove or forbid it. However, the legislation places indirect limits on

5 Art. 2 Para 4 of the Constitution
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recording situational testing (with exceptions related to journalists and press licenses® and
other exceptions defined by different laws) especially with regard to the protection of
personal honour and dignity, family and private life:

a. The secrecy of messages delivered has to be respected. Therefore evidence
including secret recordings of telephone calls would probably not constitute
admissible evidence before the courts. Those breaching this secrecy could be
subject to criminal prosecution according to the Criminal Code®®;

b. The protection of personal privacy is to be respected; any secret tape recordings
made in private places such as households may therefore cause such evidence
declared inadmissible before the courts;

c. The protection of personality is to be respected; video recordings including the
person’s face or images without his/her consent would therefore probably be
problematically admissible evidence before the courts; this does not apply to
recordings under press license including the images of persons active in public and
political life or performing public duties.

b) Is there any reluctance to use situational testing as evidence in court (e.g. ethical or
methodology issues)? In this respect, does evolution in other countries influence your
national law (European strategic litigation issue)?

No, there was no such reluctance. The national law was not influenced by the evolution in
other countries, but it can be said that it was practice of Czech NGOs in this respect, what
was strongly influenced by U.S. case law developed in situational testing cases.

c) Outline important case-law within the national legal system on this issue.

The right of the plaintiff to use “situational testing” to prove discrimination was in fact never
questioned by Czech courts. There is only one case (to the best of the author’s knowledge)
where a court made an assessment related to the fact that the evidence in case was collected
by using “situational testing”. The court gave this assessment because the respondent referred
to the characteristic feature of situational testing in that the plaintiff was prepared in advance
to face discriminatory treatment and voluntarily consented to undergo the testing, and
therefore his personal dignity could not be affected by discrimination occurring during the
situational testing. The court noted that *“it does not question the right of the plaintiff to test
the reactions of others, and where, during this testing, an illegal act affecting the plaintiff’s
personality rights may have taken place (for example denial of service because of his racial
or ethnic origin); it is not excluded that this might affect his personality rights protected by
the Sec.11 of the Civil Code...””*’

d) Outline how situation-testing is used in practice and by whom (e.g. NGOs)

In practice situational testing is used by NGOs in order to prove discrimination in access to
employment, services and housing. All cases using situational testing in the Czech Republic
recently (2001 — 2005) were carried out with respect to discrimination on the ground of racial
or ethnic origin®®.

% See for example Zdkon &. 6/2000 Sb., o pravech a povinnostech pii vydavéani periodického tisku a o zméné nékterych
dalsich zakont (tiskovy zakon) [Law No. 6/2000, on rights and duties relating to the publication of newspaper periodicals
(Collection of Laws 2000, no. 17 p.586)]

% See Sec. 239 of the Criminal Code

>’ Decision of Municipal Court of Prague, 7.3. 2002, no. 34C 66/2001-42

% The testing is carried out as comparison of situation of two testers who claim the same service or job at the same conditions
and in the same time. Discrimination is being established, where for example Roma tester is told that the job is no longer
vacant, while the same job is offered immediately afterwards to the Czech tester. Only the testers who could claim to be
directly affected by established discrimination (e.g. in this case who were refused services or employment on the ground of
their racial or ethnic origin) have standing as plaintiffs before the courts.
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2.3 Indirect discrimination (Article 2(2)(b))

a) How is indirect discrimination defined in national law?
b) What test must be satisfied to justify indirect discrimination?
c) Is this compatible with the Directives?

At the current state of legislation, there are only two instances where the definitions of
indirect discrimination are set up. These are shown in the table below. The definitions
conform to the definitions given in the Directives, however, even these two are not alike ,. In
the rest of legislation governing employment, labour relations and occupation (as well as in
all other fields corresponding to the directive 2000/43/EC) the definitions of discrimination
are completely missing, and that makes the whole concept of indirect discrimination unclear
and somewhat unpredictable with regard to possible judicial interpretation. The Labour code
2007 does not contain the definitions of discrimination at all, referring in this respect to the
Anti-discrimination Law, which was not approved. There is also not definition of indirect
discrimination in the laws governing education and higher education.

Definition of indirect discrimination |Justification test

No. 2/1993 Coll., | No definition of indirect Not set out in legislation and

Charter of | discrimination. none established by case-law.
Fundamental

Rights and

Freedoms

Law no. | No definition of indirect discrimination | Not set out in legislation and
262/2006  Coll., none established by case-law.
Labour Code

(Labour code

2007)

Law No. | Indirect discrimination shall be deemed | It shall be not deemed to be
435/2004 Coll.,|[to be an act or omission where an |indirect discrimination where a

apparently neutral decision,
differentiation or process disadvantages
or privileges one natural person in
comparison with another, based on the
discrimination grounds defined. For
more about corresponding grounds, see
Table 2.1 above.

The refusal or failure to take measures
necessary to allow a natural person

neutral provision,
differentiation or process are
justified by an objective aim
and the means of achieving that
aim are appropriate and
necessary or where, in the case
of a person with a disability, the
legal or natural person is
obliged to take appropriate

on Employment
(Sec. 4, Para. 6)

with a disability access to employment
should also be deemed as indirect
discrimination on the ground of health.

measures in order to remove
disadvantage resulting from
such a decision, differentiation
Or process.

Law No.
634/2002 Coll.,
on Consumer

No definition of indirect
discrimination.

Not set out in legislation and
none established by case- law.

Protection

Law No. | Indirect discrimination within the | Not permitted.
361/2003 on |scope of the application of this law

Service by |shall be deemed to be an apparently
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Members of the
Security Services
Sec. 77 Para. 3

non-discriminatory act which
disadvantages a member (of the
security services) in comparison to
another member on grounds provided
for in Para. 2 (these grounds are: age,
race, colour, sex, sexual orientation,
religion and belief, political
orientation, national origin, ethnic or
social origin, property, birth, marital
and family status or family duties and
membership of trade unions and other
assemblies). For more  about
corresponding grounds, see Table 2.1
above.

Law No.
221/1999 on
service by

members of the
armed forces

No definition of indirect

discrimination.

Not set out in legislation and
none established by case-law.

Law No.
218/2002  Coll.,
on service by

officials in state
administration

and on
remuneration of

No definition of indirect
discrimination.

Not set out in legislation and
none established by case-law.

these officials

and other

employees

School Law No. |No definition of indirect | Not set out in the legislation
561/2004 discrimination. and none established by case

law.

d) In relation to age discrimination, does the law specify how a comparison is to be made?

The two laws containing definitions do not give details of how the comparison is to be made
regarding an individual’s more or less favourable situation, nor relevant comparators for any
of the specified grounds, including age. In the end it will be up to the courts to determine
whether age in a specific case is a factor indicating discrimination or not. The same could be
said about “pools of comparators”, or reference groups in cases of indirect discrimination
claims. The laws do not say whether a significant difference in age is required or whether

proof of age disparity should be submitted.

2.3.1 Statistical Evidence

a) Does national

law permit the use of statistical

evidence to establish indirect

discrimination? If so, what are the conditions for it to be admissible in court.
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According to the Civil Procedure Code®, admissible evidence includes all means which can
be used to discover the truth, especially witness testimonies, expert reports, other reports and
submissions, notary or similar records and other written records and on-the-spot inspections.
Although the Civil Procedure Code does not expressly mention statistical evidence, it does
not exclude it either, which means that generally speaking it is admissible evidence. But
whether a court considers statistical data as convincing evidence in an individual case is
another matter.

To the authors’ knowledge, there has only been one case where statistical evidence was
actually used before Czech courts (specifically, the Constitutional Court) in order to establish
indirect discrimination. It originated in 1996 in Ostrava, Czech Republic, and after being held
by Constitutional Court inadmissible on procedural grounds (1999), the plaintiffs lodged an
application with the European Court of Human Rights in Strasbourg (2000). The Court’s
second section has made finding of no violation of Art. 14 taken together with Article 2 of
Protocol No. 1 (7.2.2006)%; appeal was allowed and the case was referred to the Grand
Chamber, and the hearing set up for the middle of January 2007.

b) Is the use of such evidence commonly used? Is there any reluctance to use statistical data
as evidence in court (e.g. ethical or methodology issues)? In this respect, does evolution
in other countries influence your national law?

No, the evidence is not commonly used. On the other hand, there are not any ethical, nor
methodology issues that would prevent using this kind of evidence before the courts. The
national law was not influenced by the evolution in other countries, but it can be said that the
practice of Czech NGOs in this respect was strongly influenced by U.S. case law in racial
segregation cases.

c) Please illustrate the most important case law in this area.

This case concerns the indirect discrimination of Roma children in special schools for the
mentally handicapped. Both the petitions filed with the Czech Constitutional Court and the
European Court for Human Rights (ECHR) in this case alleged that the Czech educational
system, due to general conditions within the school system, including ethnically biased
intelligence tests, results in discrimination amounting to the racial segregation of Roma in
education. The petitions were based on a comparison of statistical data from eight special
schools and 69 primary schools in the City of Ostrava (at that time, Ostrava had 70 primary
schools and eight special schools) which pointed to the under-representation of Roma pupils
in special schools.

The petitioners used both data they had collected themselves and official data to support their
claim. In the first place, they referred to data they had collected in special schools in Ostrava
showing that out of a total of 1360 students in Ostrava special schools, 762 (more than 56%)
were Roma. They contrasted this evidence with a survey showing the under-representation of
Roma in Ostrava primary schools. The data showed that a total of 33,372 students attended
the 69 basic schools, of whom only 753 (or 2.26 % ) were Roma. The comparison of Roma
and non-Roma students was therefore convincing: it indicated that only 1.80% of non-Roma
students in Ostrava were in special schools, whereas 50.3% of Ostrava’'s Roma students were
in special schools. Thus, the proportion of the Ostrava Romany school population in special

% Zikon ¢ 99/1963 Sb., obéansky soudni 7ad [The Law No. 99/1963 of the Coll., the Civil Procedure Code, Section 109 Para
1 letter c) (Collection of Laws 1963, n0.56 p.0383)]

% Decision of the Second Section of the Court delivered at 7.2.2006, D.H. v Czech republic, (application no.
57325/00)
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schools outnumbered the proportion of the Ostrava non-Romany school population in special
schools by a ratio of more than 27 to one. Romany children in Ostrava were therefore more
than 27 times as likely to end up in special schools than non-Romany children.

The statistics further indicated that although Roma represented less than five percent of all
students of primary age in Ostrava, they constituted more than fifty percent of the special
school population. The petitioners also referred to official data quoted by the Czech
government® according to which approximately 75% of Romany children attend special
schools, and substantially more than half of all special school students are Roma®?. They also
quoted the Institute of Information in Education yearbook of statistics on the Czech education
system for the school year 1996-1997°% according to which 48,473 (4.2%) out of 1,149,609
pupils in primary education were in special schools. The yearbook also contained records of
pupils by nationality, based upon declarations made at the time of school registration.
According to these figures, there were 1529 Roma in primary education. The petitioners
cautioned that this figure was based on voluntary declaration, and was judged by many
experts to be 20-30 times lower than the true number of Roma at primary schools, but the fact
remains that 956 (62.5%) of those 1529 Romany children were in special schools. The
petitioners therefore alleged that Romany children were fifteen times more likely to be in
special schools than the national average.

d) Are there national rules which permit data collection? Please answer in respect of all 5
grounds.

Data on ethnic or racial origin, disability, religion or belief or sexual orientation belong to the
category of “sensitive data” and according to Section 4 of the Data Protection Law®* can be
gathered and processed only under very strict conditions (e.g. the consent of the subject is
required for collecting and processing sensitive data). Employers are allowed to keep such
records when they can prove the express consent of the individual in question, but given this
restriction, they prefer not to keep these records at all. According to Sec. 12 Para.2 of the Law
on Employment®, the employer is prohibited from requesting information regarding
nationality, racial or ethnic origin, political orientation, membership of trade unions, religion,
belief or conviction, sexual orientation in the course of recruitment if it is not necessary for
the reasons allowed by the Law®®. Similarly, the employer is prohibited from requesting
information which is contrary to ethical principles and also personal data which do not serve
to fulfil conditions set out by legislation (for example evidence and reporting for the purposes
of social and health insurance or taxation). Upon the job applicant’s request, the employer is
required to prove the necessity of any such request.

81 Resolution No. 279 of 7 April 1999, "Draft Conception of Governmental Policy towards the Romany Community", Para. 5
(Exhibit 8F) ("three-quarters of Romany children attend special schools for children with a moderate mental deficiency and
... more than 50% (estimations are that it is about three quarters) of all special school pupils are Romany").

%2 The applicants have also managed to collect data on statistics of Romany children in special schools from other parts of the
Czech Republic, for example, Slany, Sokolov, Kladno, Vitkov, Usti nad Labem and Teplice: see Exhibits 6A -6G.

8 Ustav pro informace ve vzd&lavani, Statistickd rocenka Skolstvi 1996/97. [The Institute for Information in Education,
School System Statistical Handbook ] pp. C-5, C-45 and F-11.

8 Zdkon ¢. 101/2000 Sb., o ochrané osobnich tidajii [Law No. 101/2000 of the Coll., on the Protection of Personal Data
(Collection of Laws 2000, no. 32 p.1521)]

8 Zdkon ¢. 435/2004 Sb., o zaméstnanosti [Law no. 435/2004 Coll., on Employment (Collection of Laws 2004, no.143 p.
8270)]

% The Law on Employment contains reference to substantial occupational requirements and conditions required by
legislation for certain occupations.
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Health institutions keep information regarding the state of health of individual patients (and
therefore data referring indirectly to disability). Such institutions are not allowed to disclose
the content of patient records without the consent of the individual concerned®’.

Information on sensitive data is gathered by censuses on a voluntary basis only (which means
individuals may choose whether to answer questions on issues regarded as sensitive ). The
censuses do not therefore provide accurate data on these points®®,

2.4 Harassment (Article 2(3))

a) How is harassment defined in national law? Include reference to criminal offences of
harassment insofar as these could be used to tackle discrimination falling within the scope of
the Directives.

b) Is harassment prohibited as a form of discrimination?

Of the legislation containing anti-discrimination clauses, the Labour Code 2007 does not
contain definition of harassment. It refers in this respect to the Anti-discrimination Law,
which was not approved. Law on Employment, Law on Service by Members of the Security
Services and Law on Service by Members of the Armed Forces all contain a definition of
harassment. The specific formulations used are shown in the table below.

Law No. No definition of harassment

262/2006 Coll.,

Labour Code

Law No. Harassment shall be deemed to be any conduct objectively perceived by
435/2004 Coll., on | another person as unwanted, inappropriate or offensive, with the purpose
Employment or effect of violating the dignity of a person or of creating a hostile,

(Sec. 4, Para. 7)

degrading or intimidating environment.

Law No.
361/2003 on
Service by
Members of the

Harassment shall be deemed to be any conduct objectively perceived by a
member (of the armed forces) as unwanted, with the purpose or effect of
violating the dignity of a person or of creating a hostile or degrading
environment.

Security Services
(Sec. 77, Para. b)

Law No. | The violation of human dignity shall be deemed also to be any unwanted
221/1999 on |conduct of a sexual character and all forms of harassment aimed at
Service by | violating a soldier’s human dignity, creating an intimidating, hostile,
Members of the|degrading and humiliating atmosphere and as such is unwanted or
Armed Forces | inappropriate or can be objectively perceived as undermining decisions

(Sec.2, Para. 4) and influencing the performance of rights and duties arising from service

relations.

Neither harassment in general nor racial harassment constitute a specific criminal offence.
Serious instances of racial harassment or harassment on the ground of religion, especially
involving racial or religiously motivated hatred or violence, may amount to one of the

87 Zikon ¢ 20/1966 Sb., 0 péci o zdravi lidu, [Law No 20/1966 Coll., on Public Health, (Collection of Laws 1966 no.7
p.0074)]

% The results of the 2001 Census, if taken at face value, indicate that the Roma minority is the second smallest minority in
the Czech Republic. The number of persons identifying themselves as Roma dropped to 11,746, significantly less than the
number recorded by the previous Census in 1991 (32 903). See,http://www.czso.cz/sldb/sldb2001.nsf/tabx/CZ0000 accessed
at 20.1.2007. By contrast, the estimates of Roma population are between 150,000 and 300,000 person (For example see : K.
Kalibova, “Romové z pohledu statistiky demografie” (“Roma from the point of view of demographic statistics”) in: Romové
v Ceské republice, Socioklub, (Roma in the Czech Republic), p. 107.
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criminal offences established by the Criminal Code®. Crimes of racial hatred or violence or
on the grounds of religion or belief are part of the group of crimes defined as gravely affecting
community relations under sections 196, 197, 198 and 198a of the Criminal Code. These are
crimes of violence against a group or individual; crimes of defamation of a nation, ethnic
group, race, belief or conviction; instigation of hatred against a group of persons; and
restriction of the rights and liberties of a group or an individual. Furthermore, support and
expressions of support for movements organised to suppress the rights and freedoms of others
are punishable according to Sections 260 and 261 of the Criminal Code.

Additionally, there are strict definitions for crimes that are racially motivated or based on
religious hatred or belief. They are considered variations of general categories of crimes.
These strict definitions of crime concern the most violent crimes affecting life, health or
personal freedom (Section 219-235 of the Criminal Code). They include crimes of murder,
bodily harm, grievous bodily harm, extortion and targeting property (Section 257 of the
Criminal Code).

In areas not covered by laws containing a definition of harassment, redress can only be
provided on the basis of provisions concerning personality protection contained in the Civil
Code™. In a recent Czech court case, a Roma petitioner tried to invoke the definition of
harassment given by Directive 2000/43/EC by asserting that creating an intimidating, hostile,
degrading, humiliating or offensive environment™ falls within the framework for the
protection of personal integrity. The Roma plaintiff was suing a restaurant owner who, for a
long period of time, had displayed on the restaurant premises a statue of a classical goddess
holding in one hand a baseball bat with a visible inscription of “Go and get the gypsies”. In
accordance with the traditional view of personality protection, the High Court (Vrchni soud)
in Prague rejected his claim for non-pecuniary damages stating that:

... the above-mentioned inscription on the baseball bat was a general expression,
without any reference to an actual individual; upon application of objective criteria, it
could not infringe the petitioner’s personality. It is also not possible to identify it as an
unlawful infringement of the personality rights of the petitioner; the subjective feeling of
the petitioner that his personality rights had been violated...is not a fact of sufficient
significance to qualify in legal terms for the application of objective criteria as required
by Section 13 of the Civil Code...Thus, because an unlawful infringement of the
petitioner’s personality rights was not proven, the fundamental basis for civil liability is
lacking™%.””
Upon appellate review, the Supreme Court (NejvysSi soud) annulled both preceding
judgments and returned the case to the Regional Court in Prague to give a new judgment
along the lines of the Supreme Court decision. The judgment expressly includes harassment
as an infringement of personality rights and, in the absence of a proper definition, gives basic
guidance to the courts on how to identify harassment. Although the decision of Supreme court
has crucial importance in respect of the identification of legal provisions encompassing the
definition of harassment in a country where the Racial Equality Directive has not been
properly transposed, into national law, the lower courts rejected again the petition, and the
case is pending at the Supreme court again.

%9 | aw No. 140/1961 of the Coll., the Criminal Code.

7% See Section 11 of Law No. 64/1961 Coll., Civil Code

™ See Poradna pro obcanstvi, obcanské a lidska prava: Hodnoceni projevii diskriminace z pohledu Ufadii prdce,
[Counselling Centre for Citizenship, Civil and Human Rights: Evaluation of displays of discrimination from the point of view
of the Employment Offices; http://www.poradna-prava.cz/dokumenty/diskriminace_up.doc ]

"2 Decision of the High Court of Justice in Prague, No. 1 Co 162/2002 — 64.
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c) Are there any additional sources on the concept of harassment (e.g. an official Code of
Practice)?

The Czech legal system does not contain a category similar to “codes of practice”. The
purpose of regulations, a common statutory instrument, is to elaborate details of legislative
provisions rather than to give practical guidance. Moreover, rights and duties for natural or
legal persons cannot be created by regulations. This restriction under the Constitution” and
the Charter” is exercised very strictly; additional duties cannot therefore be imposed over and
above the basic duties binding natural and legal persons. For this reason, it might be difficult
to employ a “code of practice” approach in the Czech Republic.

2.5 Instructions to discriminate (Article 2(4))
Does national law prohibit instructions to discriminate?

According to Sec. 16 Para. 2 of the Labour Code 2007, the instruction to discriminate is
prohibited by special legislation. By this “special legislation is meant the Anti-discrimination
law, which was not passed. The prohibiton of instruction to discriminate, therefore, does not
have explicit application in the area of labour relations. According to Sec. 2 Para. 3 of the
Law on Service by Members of the Armed Forces, any instruction to discriminate is unlawful.
Sec. 77 Para. 2 of the Law on Service by Members of the Security Services also prohibits
conduct including instigating, instructing or inciting pressure to discriminate. However, in
legal obligations arising from both law or contracts, where there are no explicit provisions on
instructions to discriminate, the relevant rules on the liability of natural and legal persons for
unlawful acts by persons who are acting upon instructions of a superior would apply (see
below).

2.6 Reasonable accommodation duties (Article 2(2)(b)(ii) and Article 5 Directive
2000/78)

a) How does national law implement the duty to provide reasonable accommodation for
disabled people? In particular, specify when the duty applies, the criteria for assessing the
extent of the duty and any definition of ‘reasonable’. e.g. = does national law define what
would be a "disproportionate burden” for employers or is the availability of financial
assistance from the State taken into account in assessing whether there is a disproportionate
burden?

The duty to provide reasonable accommodation is imposed on employers acting within the
scope of the Law on Employment and Labour Code (Labour Code 2007). The Law on
Employment also contains a specific definition of discrimination on the grounds of disability
for this purpose. According to the Labour Code 2007 has the employer obligation to secure
for person with disability at his cost necessary accommodation of the workplace, labour
conditions, protected workshops and workplaces, special training and guidance. ”*> According
to the Law on Employment, the omission to adopt necessary measures to enable a person with
disability to have access to employment amounts to indirect discrimination on the ground of
state of health. There is also not anything like financial support expressly dedicated to

"8 Article 2 Para 3 of the Constitution reads as follows: “State power shall serve all citizens and may be applied only in cases,
within limits and by methods defined by law.”.

™ Article 2 Para 2 of the Charter reads as follows: “The power of the State may be asserted only in cases and within the limits
set by law and in a manner determined by law”

7 Sec. 103 para 5 of the Labour Code 2007
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accommaodation costs — the only exception being allowances under specific provisions under
Sec. 78 of the Law on employment (see part 5. Positive action).

b) Does failure to meet the duty count as discrimination? Is there a justification defence?
How does this relate to the prohibition of direct and indirect discrimination?

The Law on Employment formulates the duty without giving an indication as to what
constitutes “reasonableness” of the accommodating measures or a “disproportionate burden”:
It shall not deemed to be indirect discrimination where a neutral provision, differentiation
or process is justified by an objective aim and the means of achieving that aim are
appropriate and necessary or where, in the case of a person with a disability, a legal or
natural person is obliged to take appropriate measures in order to remove a
disadvantage. The Anti-discrimination Bill was not passed, and Labour Code 2007 does not
contain any details on reasonable accommodation with regard to disability, except of the
general clause on imposition of duty to provide reasonable accommodation. As nor Labour,
nor Employment law does include any provisions on possible justification by
“disproportionate burden”, the law could be viewed on its face as very strict. In reality, the
employers rarely employ disabled persons and even more rarely they do provide any
accommodation at their own costs.

c¢) Has national law implemented the duty to provide reasonable accommodation in respect of
any of the other grounds?

No.

d) Does national law require buildings and infrastructure to be designed and built in a
disability-accessible way? If so, could and has a failure to comply with such legislation be
relied upon in a discrimination case based on the legislation transposing Directive 2000/78?

Accessibility standards were introduced into legislation on building and construction, such as
in the Law on Spatial Planning and Construction (Law No. 50/1976 of the Coll.) and the
Decree on the General Technical Requirements Ensuring the Proper Use of Buildings by
People with Limited Ability of Movement and Orientation (Decree No. 369/2001 of the
Coll.). These laws require structural solutions to enable disabled access to buildings.
Regulations apply to the preparation of planning documentation, spatial planning, all stages of
construction work and the approval of new buildings for use as well as to structural changes
of existing buildings. Products and construction methods used for building must guarantee
safety in use, including safety in use by persons with limited ability of movement and
orientation’®. Furthermore, the State Construction Administration terminates building permit
procedures if the building documentation does not safeguard conditions for use by persons
with limited ability of movement or orientation or if such documentation is not supplied
within a set period of time’’. Requirements also apply to renovation and any other structural
changes. In buildings serving the general public, safe access and use by disabled people are
required to be provided for areas assigned as public areas’®.

In practice, disabled people encounter considerable difficulties when accessing buildings
(Zehnalova and Zehnal v. Czech Republic)”. Practices criticised include builders renting
devices to show that they have secured accessibility for disabled people solely for the purpose

76 See Sec. 47 Para 1 of Law No. 50/1976 of the Coll., the Law on Spatial Planning and Construction
" See Sec. 60 Para 3 Id.

"8 See Sec. 68 Para 3. Id.

™ European Court of Human Rights, Decision on admissibility No. 38621/97.
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of obtaining approval for the premises and for occupancy permit procedures, or removing,
rather than repairing, broken devices serving the blind. The complainants, living in the city of
Pterov, Czech Republic, asserted that more than 150 public buildings were not accessible by
the disabled, including administrative buildings, the post office, the district courts, the police
station, medical institution buildings and a public swimming pool. They alleged that Mrs
Zehnalova’s right to private life was violated, since she had to use the assistance of others,
mainly her husband, in accessing these premises.

The complainants referred to Articles 1, 3, 8 and 14 of the European Convention on Human
Rights and Articles 12 and 13 of the European Social Charter. They alleged discrimination
based on the physical condition of Mrs Zehnalova. The European Court held the complaint
inadmissible on reasons which appear rather technical in character. According to the Court, it
was not possible to generally apply Article 8 each time the everyday life of the complainant
was affected but only in exceptional cases, such as when unsatisfactory access to public
buildings and buildings used for everyday life would prevent the complainant from living her
life to such an extent that it would endanger her right to personal development and the right to
maintain relations with other people and the outside world. The Court concluded that the
complainants were not able to provide concrete evidence of the asserted impediments or
provide persuasive proofs of the violation of their private life.

Health requirements are laid down in many different laws and statutes, such as Decree No.
48/1982 Coll., the decree laying down the basic requirements to safety of work and technical
arrangements, which sets out basic standards for infrastructure. This statute sets out the basic
conditions for construction work such as stairs, walls, doors, health protection requirements
(e.g. lighting or heating), technical requirements relating to communication equipment and
requirements relating to certain machinery and other technical devices. In addition,
Governmental Decree No. 178/2001 of the Coll., establishes conditions for employees’ health
at work. It lists risk factors that influence the health of employees and stipulates how risk
factors are to be evaluated.

2.7 Sheltered or semi-sheltered accommodation/employment

a) To what extent does national law make provision for sheltered or semi-sheltered
accommodation/employment for disabled workers?

The conditions for setting up “protected workplaces” (sheltered and semi-sheltered
employment) are secured on the basis of agreements. An agreement may be concluded
between an employment office and the employer to establish a protected workplace®® for a
disabled person. Such an agreement may also be concluded between an employment office
and a disabled person undertaking self-employment. An employment office can provide a
subsidy for establishing a protected workplace. Similarly, the employer may establish on the
basis of an agreement with an employment office a “protected workshop”, (a room equipped
for a handicraft or other manual work specially adapted to the needs of disabled workers)®
and receive a subsidy from the employment office for this purpose. At least 60% of the people
employed in such a workshop must be disabled.

b) Would such activities be considered to constitute employment under national law?

Yes. That of course means that individuals employed in such workshops are covered by the
protection of Labour Code and Law on Employment.

8 See Sec. 75 of the Law on Employment
81 See Sec. 76 of the Law on Employment
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3. PERSONAL AND MATERIAL SCOPE
3.1 Personal scope

3.1.1 EU and non-EU nationals (Recital 13 and Article 3(2) Directive 2000/43 and
Recital 12 and Article 3(2) Directive 2000/78)

Are there residence or citizenship/nationality requirements for protection under the relevant
national laws transposing the Directives?

Anti-discrimination provisions apply to every natural and legal person irrespective of
nationality, citizenship or residence status. The only exception is a questionable anti-
discrimination clause in the School Law, declaring equal access to education for every Czech
citizen or national of any other EU Member State without discrimination on grounds of race,
colour, sex, language, religion or belief, national origin, ethnic and social origin, property,
birth and state of health or other status. Although the formulation sounds strange, it does not
mean that nationals of non-EU states can be discriminated against in education, based on the
listed grounds. Non-discrimination in access to education is guaranteed by the Charter to
everybody and the Charter has precedence over ordinary laws. Therefore a clause such as the
one in the School Law does not have real relevance. However, it turns out that this
controversial clause indirectly influence the right of third country nationals to equal access to
education. While the primary, higher and vocational education is guaranteed also for third
country nationals without any restrictions, this is not true as regards preparatory primary
education, education in art colleges, so called further education and school services (such as
providing educational counselling, college accommodation or meals for reduced price). Third
country nationals were requested beginning with the school year 2005/2006 to pay higher
prices for use of these educational establishments than are required from Czech and EU
nationals®. This scheme incorporated in the School law introduced in the Czech republic very
strict discriminatory practice, which did not have any traditional ground here previously.
Roma do only exceptionally fall victims to this practice, being Czech or EU nationals. It falls
most heavily on so called “new minorities” in the Czech republic, mostly Vietnamese,
Chinese and Ukrainian citizens and their children. In these groups also quite few people can
benefit from family reunification provisions applying to EU nationals and their family
members.

3.1.2 Natural persons and legal persons (Recital 16 Directive 2000/43)

Does national law distinguish between natural persons and legal persons, either for purposes
of protection against discrimination or liability for discrimination?

There is no difference between natural and legal persons with regard to liability for
discrimination, nor liability for damage/non-material injury caused by persons who are under
instruction by a superior (see below). The only limitation of legal persons consists of the fact
that only natural persons could become employees and enter on this side into the employment
contract.

8 This practice includes charging higher prices for school children meals or pre-school educational establishments. There are
some pre-school establishments charging third country nationals with 3000 CZK per month instead of 350 CZK required to
pay by Czech and EU children.
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3.1.3 Scope of liability

What is the scope of liability for discrimination (including harassment and instruction to
discriminate)? Specifically, can employers or (in the case of racial or ethnic origin) service-
providers (e.g. landlords, schools, hospitals) be held liable for the actions of employees? Can
they be held liable for actions of third parties (e.g. tenants, clients or customers)? Can the
individual harasser or discriminator (e.g. co-worker or client) be held liable? Can trade
unions or other trade/professional associations be held liable for actions of their members?

Civil liability

Liability for discrimination is in the first place interpreted as civil liability. General provisions
on civil liability for damages for unlawful acts including acts committed by a third party are
contained in the Civil Code®®. Each person is liable for damages caused by his/her violation of
the law. Natural or legal person are also liable where the damage was caused by operations
conducted by persons acting on their behalf. Persons acting on the behalf of a natural or legal
person are not themselves liable; however, the natural or legal person may have the right of
recourse against these persons, provided they are employed by it. The rules on the liability of
natural and legal persons according to Sec. 420 Para.2 apply per analogiam® also to liability
for non-material damages. Therefore, it does not matter whether the persons acting on their
behalf are employees, clients or customers — a person who instructs others to perform actions
on his/her behalf is liable. For example, if an employer hires a consultant to conduct
recruitment interviews for a vacancy, the employer must be held liable for discrimination
during these interviews, although the person who conducted them was not his/her employee,
but a freelance consultant. Liability according to Sec. 420 of the Civil Code always applies in
civil matters where a different framework of liability is not provided for by specific laws. The
liability of trade unions is governed by the general rules on the liability of persons acting on
behalf of a natural or legal person, i.e. liability depends on whether or not the person was
acting on behalf of the trade union. It is possible for several types of liability to emerge from
one act: an unlawful act or damage that results from the instruction to discriminate might give
rise to liability under civil law, labour law, different branches of administrative or criminal
law, etc.

Even stricter rules on liability apply to businesses, in relation to both natural and legal
persons. According to the Commercial Law®, persons who have been authorised to conduct
certain responsibilities in running a business are authorised to undertake any operation which
would normally be associated with their role. For example, it is part of a secretary’s duties to
order office supplies and to manage small everyday tasks; his/her company is thus liable for
discrimination if he/she places a discriminatory job advertisement in a newspaper. Even if an
individual transgresses the authorisation granted them, the business is liable for his/her
conduct, provided that a third person did not and could not know that there had been a
transgression. A business is also liable for any person’s conduct on its premises, if others
could not know that this person was not authorised to act. For example, if someone at a disco
refuses entry to a Roma couple, it is not a relevant defence for the disco owner to prove that
this person was not his/her employee and that he/she was even not aware of this person’s
presence. The owner is liable for discrimination unless he/she can prove that the Roma couple
knew that the person at the disco was not authorised by the owner. (However, this liability

83 Zékon & 40/1964 Sb., obcansky zakonik [Law no. 40/1964 Coll., Civil Code, Sec. 420 (Collection of Laws 1964, no. 19 p.
0201)]

8 Jehlicka O., Svestka J., Skarova M. a kolektiv: Obcansky zakonik. Komentaf. Str.95 [Jehlicka O., Svestka J., Skarova M.
and others: Civil Code. Commentary. 8th edition, C. H. Beck, Prague 2003, p. 95]

8 Sec. 15 and 16 of the Commercial Law Zdkon ¢. 513/1991 Sb., obchodni zakonik [Law no. 513/1991 Coll., Commercial
Law (Collection of Laws 1991, no. 98 p. 2474)]
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rule would not apply to a state security office in relation to the conduct of an unauthorised
person on its premises, as the state administration is not a business).

Labour law, in general, is governed by the principle of strict employer liability in relation to
the employee:

o for damages which arise in the course of employment due to a violation of legal duties or
an intentional act contrary to good morals in connection with professional duties;

e for damages which are perpetrated by the employer’s employees in the course of
employment and in connection with their professional duties and when acting on behalf of
the employer®. The responsibility of the employer is presumed: the employer can only
exculpate himself/herself when he/she proves that the employee who has suffered damage
is jointly liable for the damage. The employer has a right of recourse (to recover against a
party secondarily liable) against the employee who was responsible for the damage for
which the employer is held liable. This damage does not include non-pecuniary damage.

e for damages towards third persons, the employer is responsible for the acts of his/her
employee under civil law arising ex contractu (providing services, renting premises etc.).

Criminal liability

Liability for administrative offences and crimes is governed by different regulations from
civil liability described above. Responsibility for acting upon instruction is expressly defined
in the Misdemeanours Law®’. It lies with the person who gave the instruction. This provision,
however, applies only to legal entities and it has a negligible impact because legal entities are
themselves not subject to the Misdemeanours Law. Thus, it is applicable only to natural
persons who are punishable for misdemeanours committed in their capacity in relation to
legal entities.

3.2 Material Scope

Where the national legislation exists, all Art. 13 EC grounds are covered with respects to
whole scope of Directives.

3.2.1 Employment, self-employment and occupation

Does national legislation apply to all sectors of public and private employment and
occupation, including contract work, self-employment, military service, holding statutory
office?

National legislation applies to all sectors of private employment (all relationships which could
be characterized as “dependent work” according to the Labour Code 2007). However, the
definitions of discrimination are absent here. It does not apply to contract work, if carried out
in independent capacity envisaged by the types of contracts concluded under Civil Code and
also self-employment is excluded. The definitions of discrimination are absent, too from the
Law on Service by Members of the Armed Forces. As regards public employment, in the
national legislation which applies to the state administrative service and special professions
such as judges, state attorneys and others, definitions of discrimination are lacking, too.

It is still uncertain, whether the Labour Code 2007, with its definition of labour relations as
“dependent work” would apply to specific relationships such as work of prisoners or
volunteers. Laws governing the performance of such activities (e.g. the Law on Voluntary

8 See Sec. 265 Para 1 and 2 of Law no. 262/2006 Coll., (Labour Code 2007)
87 Sec. 6 of Law no. 200/1990 Coll., on Misdemeanours
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Service®®, the Law on the Execution of Imprisonment®®) do not include any non-
discrimination provisions.

In paragraphs 3.2.2 - 3.2.5, you should specify if each of the following areas is fully and
expressly covered by national law for each of the grounds covered by the Directives.

3.2.2 Conditions for access to employment, to self-employment or to occupation,
including selection criteria, recruitment conditions and promotion, whatever the branch
of activity and at all levels of the professional hierarchy (Article 3(1)(a))

National legislation does not cover access to self-employment nor to profession and, with
regard to these two areas, selection criteria, recruitment conditions and promotion are also not
covered.

Self-employed occupations in general are governed by the Law on Self-employment®, which
does not contain a non-discrimination clause. This law excludes from the scope of its
application certain defined types of self-employment and professions performed in a self-
employed capacity, for example attorneys, medical doctors, interpreters and many others™
which are governed by specific laws®. These laws similarly lack non-discrimination clauses,
as well as definitions of discrimination or any regulations on protection against
discrimination.

Is the public sector dealt with differently to the private sector?

Professions performed in a public capacity are sometimes governed by special legislation.
The most complex rules apply with respect to service in the security forces (such as the police
or army) and roles in public administration bodies (such as judges or administration officials).
Their relations are governed by special laws, which sometimes do not contain anti-
discrimination provisions at all (law governing relations of judges), or do not contain
definitions of discrimination (law governing relations of state administration and army
service). The self-governing chambers are on the boundary between the private and public
sector, as they are in capacity to issue internal rules which are binding on their members and
trainees, setting out conditions for training and admittance to the profession, and they also
have disciplinary powers. For more details, please see above (3.2.1, 3.2.2.).

3.2.3 Employment and working conditions, including pay and dismissals (Article 3(1)(c))

a) Note that this can include contractual conditions of employment as well as the conditions
in which work is, or is expected to be, carried out.

Non-discrimination provisions on equal pay are to be found in the Labour code (Sec. 110 of
the Law no. 262/2006 Coll.) and for institutions in public sector, in the Law on Salaries (Law

88 Zikon ¢ 198/2002 Sb., o dobrovolnické sluzbé [Law No. 198/2002 of the Coll., on Voluntary Service (Collection of Laws
2002, no. 82 p. 4835)]

89 Zakon ¢ 169/1999 Sb., o vykonu trestu odnéti svobody [Law No. 169/1999 of the Coll., on the Execution of Imprisonment
(Collection of Laws 1999, no. 58 p. 3170)]

% Zakon ¢ 455/1991 Sb., o Zivnostenském podnikani [Law no. 455/1991 Coll., on Self-employment Activity (Collection of
laws 1991 no. 87 p.2122)]

%1 See Section 3 Para 2 of the Law no. 455/1991 Coll., on Self-employment

% For example Zdkon ¢ 128/1990 Sb., o advokacii [Law No. 128/1990 Coll., on Attorneys (Collection of Laws 1990, no. 26
p. 0554)] Zdikon ¢ 220/1991Sb., o Ceské lékarské komore, Ceské stomatologické komore a Ceské lékdrnické komore [Law
no. 220/1991 Coll., on the Czech Medical Chamber, the Czech Dental Chamber and the Czech Pharmacy Chamber
(Collection of Laws 1991, no.44 p. 1047)] Zdkon ¢. 36/1967 Sb., o znalcich a tlumocnicich [Law No. 36/1967 Coll., on
Experts and Interpreters (Collection of Laws 1967, no. 14 p. 0125)]
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No. 143/1992 of the Coll.) The Law on Salaries applies to the remuneration of workers in
state institutions, those financed from the state budget and other organisations connected to
the state budget and sets out salary scales, where the provisions on equal pay for work of
equal value should apply. The Labour Code contains detailed provisions on equal pay for
work of equal value for women and men and forbids discrimination in working conditions,
including pay, dismissals and promotion, on the grounds of racial or ethnic origin, religion or
belief, sexual orientation, age, state of health and many other grounds (see table of
grounds).The Labour Code 2007, however, does not any more contain the definitions of
discrimination.

b) In respect of occupational pensions, how does national law ensure the prohibition of
discrimination on all the grounds covered by Directive 2000/78 ?

In Czech republic, the system of occupational pensions does not exists. If there would be an
employer willing to provide payments of this character even in the absence of specific public
regulations on occupational pensions, the payments from occupational pensions would fall in
the scope of Labour legislation, which guarantees equal treatment of all employees with
respect to remuneration, other financial and natural payments from the employer (Sec. 16,
para 1 of the Labour code).

3.2.4 Access to all types and to all levels of vocational guidance, vocational training,
advanced vocational training and retraining, including practical work experience
(Article 3(1)(b))

Note that there is an overlap between ‘vocational training’ and ‘education’. For example,
university courses have been treated as vocational training in the past by the Court of Justice.
Other courses, especially those taken after leaving school, may fall into this category. Does
the national Anti-discrimination law apply to vocational training outside the employment
relationship, such as that provided by technical schools or universities ?

The non-discrimination provisions of the Law on Employment apply to vocational guidance,
training and retraining also outside the employment relationship connected to state-subsidised
employment programmes and measures. The general non-discrimination clause of the Labour
Code (Sec. 16 para 1 of the Labour Code 2007) covers all types of vocational training and
practical work experience provided in the course of employment. However, definitions of
discrimination are missing in the Labour Code. Specific occupations, conducted on the basis
of employment or service contracts, are governed by specific laws establishing different
requirements and rules for specific types of vocational training provided during the course of
employment. Some of these specific laws have their own non-discrimination clauses (e.g. the
Law on Service by Officials of the State Administration and the Law on Service by Members
of the Armed Forces ). Also these laws do not contain definitions of discrimination.

As regards educational activities covered by the School Law and the Law on Higher
Education®™, there are no anti-discrimination provisions. National law has not yet
implemented the Directives in the area of education.

Access to self-employment and other occupations conducted in a self-employed capacity is
often undermined by requirements for specific training and for practical experience of a
specified duration. In organisations where members are engaged in particular professions,
compulsory training is controlled to a great extent by these organisations. They offer optional

%8 Zikon & 111/1998 Sb., o vysokych skoldch [Law no. 111/1998 Coll., on Higher Education, (Collection of Laws no.39
p.5388)]
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training and vocational training opportunities are offered to their members employed in
particular professions.

In this area, the non-discrimination clauses of the Labour Code and the Law on Employment
do not apply. Laws governing the area of self-employment and other occupations conducted
in a self-employed capacity (mentioned above) do not contain non-discrimination clauses or
other provisions providing protection against discrimination.

The problem in this area is that there are frequently differences in application of legislative
provisions caused by the difference between subjects who conduct educational and training
activities. For example, re-training courses for accountants might be offered to the public as a
service by a business entity and at the same time run by employment offices as state-
subsidised re-qualification courses. Needless to say, the area of access to services is not
covered by national law.

3.2.5 Membership of, and involvement in, an organisation of workers or employers, or
any organisation whose members carry on a particular profession, including the benefits
provided for by such organisations (Article 3(1)(d))

Workers’ and employers’ organisations

The establishment and existence of workers’ and employers’ organisations is governed by the
Law on Associations®*. Membership of and involvement in these organisations is governed by
their own statutes. The Law does not contain a non-discrimination clause (such clauses may
be contained in the organisations’ statutes, but these are not required by the Law). Trade
unions usually include non-discrimination clauses in collective agreements but these are
primarily of a declaratory nature only. Provisions of collective agreements that are contravene
the law are null and void®.

Membership of organisations whose members carry out particular professions

The establishment and existence of such organisations are governed by special laws on
professional chambers®®. Membership of these chambers is often obligatory, although some
have voluntary membership (e.g. the Czech Chamber of Commerce and the Czech Chamber
of Agriculture®’).

Chambers with obligatory membership perform important disciplinary functions vis-a-vis
members and trainees. They also have supervisory functions and in certain cases establish
examination conditions, examine trainees and subsequently determine admission to the
chamber, determining conditio sine qua non performance of the particular occupation.
Practising the profession is conditional on being a member of the chamber. However, no non-
discrimination provisions exist in the laws governing professional chambers.

% Zikon & 83/1990 Sb., o sdruzovani obéanii [Law no. 83/1990 Coll., on Assemblies (Collection of Laws no. 19 p. 0366

% Zikon ¢ 2/1991 Sb., o kolektivnim vyjedndvani [Law no. 2/1991 Coll., on Collective Bargaining, Section 4 (Collection of
Laws 1991, no. 1 p.0010)]

% For example see Zdikon ¢ 358/1992 Sb., o notdfich a jejich cinnosti [Law No. 358/1992 Coll., on Notaries and their
Activity (Collection of Laws 1992, no. 73 p.1999 )] Law No. 85/1996 Coll., on Attorneys; Law No. 220/1991 Coll., on the
Czech Medical Chamber, the Czech Dental Chamber and the Czech Pharmacy Chamber

7 Zakon ¢ 301/1992 Sb., o Hospoddiské komoie Ceské republiky a Agrdrni komoie Ceské republiky [Law No. 301/1992
Coll., on the Chamber of Commerce of the Czech Republic and the Czech Chamber of Agriculture (Collection of Laws 1992
no.62 p. 1683)]
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In relation to paragraphs 3.2.6 — 3.2.10 you should focus on how discrimination based on
racial or ethnic origin is covered by national law, but you should also mention if the law
extends to other grounds.

3.2.6 Social protection, including social security and healthcare (Article 3(1)(e) Directive
2000/43)

Social protection, social security and healthcare are governed by a number of special laws that
cover areas such as social benefits®®, pension insurance®, health insurance’® and
healthcare®*; but these laws lack non-discrimination provisions.

In relation to religion or belief, age, disability and sexual orientation, does national law seek
to rely on the exception in Article 3(3), Directive 2000/787?

The laws in the area of social security contain no anti-discrimination provisions, not even for
the ground of race.

3.2.7 Social advantages (Article 3(1)(f) Directive 2000/43)

This covers a broad category of benefits that may be provided by either public or private
actors granted to people because of their employment or residence status, for example, e.g.
reduced rate train travel for large families, child birth grants, funeral grants and discounts on
access to municipal leisure facilities. It may be difficult to give an exhaustive analysis of
whether this category is fully covered in national law, but you should indicate whether
national law explicitly addresses the category of ‘social advantages’ or if discrimination in
this area is likely to be unlawful.

Typical advantages for socially disadvantaged people, e.g. the elderly (special reduction of
admission prices or cheap fares), are currently regulated chiefly by the Law on Contracts
under the Civil Code. There are no non-discrimination clauses of any sort in this area, except
the general provision of the Civil Code stating that in civil relations all parties are equal .

3.2.8 Education (Article 3(1)(g) Directive 2000/43)

This covers all aspects of education, including all types of schools. Please also consider cases
of segregation in schools, affecting notably the Roma community. If these cases exist, please
refer also to relevant legal/political discussions that may exist in your country on the issue.

The School Law'® contains only general anti-discrimination clause, forbidding
discrimination of EU and Czech citizens. The anti-discrimination provisions are completely
lacked in the Law on University education.

Because of the problem of segregation of Roma children in so called “special schools” the
Czech Republic was subjected to criticism by international bodies. In its second report on the

% For example see Zdkon ¢. 117/1995 Sb., o stami socidlni podpore [Law No. 117/1995 Coll., on State Social Support
(Collection of Laws 1995, no. 31 p.1634)]

% Zikon & 155/1995 Sb., o diichodovém pojisténi [Law No. 155/1995 Coll., on Pension Insurance (Collection of Laws 1995,
no.41 p.1986)]

100 Eor example see Zdkon ¢. 54/1956 Sh., o nemocenském pojisténi zaméstnancii [Law No. 54/1956 Coll., on Employees’
Sickness Insurance (Collection of Laws 1956, no. 29 p. 0123 )]

101 For example see Zdakon ¢ 20/1966 Sb., o péci o zdravi lidu [Law No. 20/1966 Coll., on Healthcare of the Population
Collection of Laws 1966, no. 7 p.0074 )]

102 See Section 4 of Law No. 64/1961 Coll., Civil Code

103 |_aw no. 561/2004 Coll., on Pre-school, Primary, Secondary and Higher Vocational and other Education



Czech Republic country report on measures to combat discrimination Page - 33 - of 58

Czech Republic'® European Commission against Racism and Intolerance of the Council of
Europe (ECRI) expressed its concern regarding the Czech School Law which provides a
system of special schools, parallel to the elementary school system, catering for pupils who
have mental deficiencies such that they cannot successfully be educated in elementary
schools. ECRI draw the attention to the fact that Roma children are vastly overrepresented in
these schools. ECRI found that Roma children were channelled into these schools in a quasi-
automatic fashion'®. ECRI therefore called for fair testing of children’s abilities and their
proper evaluation, as well as for elimination of racial segregation in Czech schools. In its third
report on the Czech Republic published in June 2004'%, ECRI expressed its concern
regarding the fact that Roma children continue to be sent to special schools and that
psychological and counselling centres are not obliged to use standardised tests newly
developed by the Ministry of Education to improve the assessment of a child’s mental level as
these are only one of a battery of tools and methods recommended. The report refers to the
fact that parents and legal guardians who must consent for their child to be sent to a special
school continue to lack information concerning the long-term negative impact these schools
can have on children, disadvantaging them for the rest of their lives. Frequently their reasons
include a belief that their children will experience difficulties in normal schools, such as a
lack of acceptance, discrimination and even violence. Special schools are often presented to
parents as an opportunity for their children to receive specialised attention and be with other

Roma children®?’.

The most serious criticism, however, focused on the fact that graduates from special schools
were not entitled to receive proper secondary education, but were only admitted to special
vocational training schools. The School Law amendment which entered into force in January
2000"°® provided the opportunity for graduates of special schools to apply for admission to
secondary schools. This option has remained largely theoretical, as there were no measures to
provide additional education to special schools graduates in order to bring them up to the
educational level allowing them to pass exams for admission to regular secondary schools.
The new School Law, which was adopted in 2004 and came into effect from 1 January 2005 ,
replaced the former system with right of children with special educational needs, including
“socially disadvantaged” children to be accommodated by “special educational
arrangements”. No special actions or measures were taken to accompany the new legislation,
except those already in effect (for example preparatory classes or class teacher assistants). See
also above, 2.3.1, 3.2.4.

3.2.9 Access to and supply of goods and services which are available to the public
(Article 3(1)(h) Directive 2000/43)

Does the law distinguish between goods and services available to the public (e.g. in shops,
restaurants, banks) and those only available privately (e.g. limited to members of a private
association)? If so, explain the content of this distinction.

The Law on Consumer Protection contains a general clause prohibiting discrimination against
consumers on any ground in the area of provision of goods and services. In this respect

10% European Commission against Racism and Intolerance, Second report on the Czech Republic, adopted on 18.June 1999,
Strasbourg, 21.March 2000, http://www.coe.int/T/e/human_rights/ecri/5-Archives/1-ECRI1%27s_work/1-

Country by country/Czech_Republic CBC_1.asp#TopOfPage

105 second Report on the Czech Republic, sec. L. 33

108 Eyropean Commission against Racism and Intolerance, Third report on the Czech Republic, adopted on 5. December
2003, Strasbourg, 8. June 2004

Y7 Third Report on the Czech Republic, sec.106-108.

108 7kon ¢ 19/2000 Sb., kterym se méni zdkon ¢. 29/1984 Sb., (3kolsky zakon) [Law no. 19/2000 Coll., amending the Law
n0.29/1984 of the Coll., (School Law), Collection of Laws 2000, no.7, p.254]
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discrimination means any differentiation between consumers which could be not justified by
legitimate reason. The Law does not contain definitions of discrimination. Its application is
limited to persons who meet the definition of “consumer” contained in the Law on Consumer
Protection. Only persons who acquire goods and services for their own use are included.
There are no rules governing the operations of private associations, as very few such
organisations exist. The distinction is whether or not such operations are conducted or offered
publicly or whether there is a justified claim to privacy of such operations. For example, the
owner of a gambling club who holds a state licence cannot limit attendance to a type of
“membership”. Holding a state licence to run an enterprise and create a profit is tied to the
obligation to offer goods and services publicly. In contrast, if members of a tennis club keep
their own tennis court for their exclusive use only, this exclusion is justified by the non-
profitable and leisure character of their activity, which is protected by the right to private life.
Nobody can force them to open their tennis court to the public.

3.2.10 Housing (Article 3(1)(h) Directive 2000/43)
To which aspects of housing does the law apply? Are there any exceptions?

The Law on Consumer Protection does not apply to housing, which instead is governed by a
number of specific laws regulating rent'®, ownership™° and co-operative housing™*!. These
laws do not contain non-discrimination provisions.

4. EXCEPTIONS
4.1 Genuine and determining occupational requirements (Article 4)

Does national law provide an exception for genuine and determining occupational
requirements? If so, does this comply with Article 4 of Directive 2000/43 and Article 4(1) of
Directive 2000/78?

Genuine and determining occupational requirements are defined in Sec. 16 Paragraph 3 of the
Labour Code (Labour Code 2007) and Sec. 4 Paragraph 3 of the Law on Employment. The
formulation in the Labour Code is as follows: “Differential treatment shall not constitute
discrimination where, by reason of the nature of labour activities or context in which they are
to be carried out, it follows that such a ground constitutes a genuine and determining
occupational requirement, provided that the objective for such exception is legitimate and the
requirement is proportionate.” The wording of the Law on Employment is very similar.

Various laws have laid down large numbers of specific occupational requirements (usually
called “specific preconditions of vocational capability”), including requirements for a certain
level of education, state of health, and criteria and conditions for recruitment. Some also
contain age limits, not formulated as specific preconditions of vocational capability, but as a
prerequisite for being appointed to specific occupations (for example judges and state
attorneys). These provisions are usually motivated by public security or requirements for a
good moral character. Because such requirements are laid down by special laws, it is not
possible to apply tests of objective justification or to challenge these criteria — so the

109 For example see Law No. 40/1964 Coll., the Civil Code; Zakon ¢ 128/2000 Sb., o obcich [Law No. 128/2000 Coll., on
Municipalities (Collection of Laws 2000, no.38 p.1737)]

10 For example see Zdkon ¢ 72/1994 Sb., o viastnictvi bytii [Law No. 72/1994 Coll., on Home Ownership, Collection of
Laws 1994 no. 22 p. 552)]

11 For example see Law no. 40/1964 Coll., Civil Code; zdkon & 513/1991 Sb., obchodni zdkonik [Law No. 513/1991 Coll.,
the Commercial Code (Collection of Laws 1991, no. 98 p.2474)]
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exclusion mentioned above represents a special exception in addition to the exception for
genuine and determining occupational requirements.

4.2 Employers with an ethos based on religion or belief

a) Does national law provide an exception for employers with an ethos based on religion or
belief? If so, does this comply with Article 4(2) of Directive 2000/78?

b) Are there any specific provisions or case-law in this area relating to conflicts between the
rights of organisations with an ethos based on religion or belief and other rights to non-
discrimination?

There are no specific provisions on the nature of admissible material reasons, such as the
religious ethos of organisations. The legislation currently in force does not have any exception
for employers with a religious ethos. Any exemption based on religious ethos must therefore
comply with general conditions established for genuine and determining occupational
requirements, which apply to all employers, regardless of whether they are religious
organisations or not — otherwise it could be declared discriminatory.

Registered churches and religious assemblies as legal entities sui generis are endowed with
special rights, e.g. the right to teach religion in schools, the right for their priests/ministers to
be paid by the State, the right to confidentiality of information with regard to the police and
other parts of the official administration etc. Freedom of religion is not limited only to
churches and religious assemblies registered with the State in the special register. Other
religions can still be practised; they are simply not regulated by these laws and do not have
access to the special rights guaranteed by the State for registered churches and religious
assemblies

There are exemptions which are not seen as general occupational requirements, but rather as
general exemptions for the religious acts of individuals from state interference which are,
according to official interpretation, applicable to the clerics of churches and other religious
assemblies. It cannot be said with certainty, whether the Labour Code 2007 new definition of
labour relations, defining these relations as “dependent work”- that means terminologically
“work performed upon an instruction” - might have any implications for case law with respect
to application of labour rules to clerics in churches and religious assemblies. The
Constitutional Court held that labour disputes involving clerics are inadmissible in the civil
courts and that labour law does not apply at all in labour relationships involving clerics:

“The civil courts cannot decide disputes in the employment relationships of clerics
because it would represent inadmissible interference with the internal autonomy of the
church™? and intrusion into its independent decision-making capacity... The decision-
making process is thus not governed by labour law but by internal instructions approved
for this purpose by the competent statutory body of the Union of Brethren.”**?

This case was against the Union of Brethren, one of the Czech Protestant churches, which had
been sued by a parson who claimed unlawful dismissal in a labour dispute. Both the civil
courts and the Constitutional Court declared that labour disputes involving clerics as
employees of churches cannot be adjudicated by the civil courts (unlike labour disputes
involving other employees). The case mentioned here did not involve discrimination; but, for

112 The fact that only “churches”, not other religious assemblies, are mentioned here does not mean that the religious
assemblies other than churches would be treated differently, but that this case only involved the Protestant church, and not
any other religious assembly.

1% See the decision of the Constitutional Court No. 111.US 136/2000.
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example, if a cleric was to be unfairly dismissed because of his/her sexual orientation, the
practice of the Czech courts of refusing to adjudicate labour disputes involving clerics might
be found to be incompatible with Art. 9.1 of the Directive 2000/78.

4.3 Armed forces and other specific occupations

a) Does national law provide for an exception for the armed forces in relation to age or
disability discrimination (Article 3(4), Directive 2000/78)?

The laws governing service by members of the armed forces and security forces do not
provide for age and disability as protected grounds within the scope of these laws (fire
fighters, customs officers, prison officers, the Security Information Service, officials of the
Office for International Contacts and Information, police officers'** and soldiers*™).

b) Are there any provisions or exceptions relating to employment in the police, prison or
emergency services (Recital 18, Directive 2000/78)?

These laws lay down large numbers of specific occupational requirements (usually called
“specific preconditions of vocational capability”), detailed in various regulations, listing many
health conditions which exclude applicants for recruitment. These conditions are sometimes
serious, sometimes of quite a minor nature and sometimes states subsequent to disability or
illness are also listed (if the person has completely recovered from illness or disability)™*.
These laws do not contain age limits, but their anti-discrimination clauses do not list age as a
discrimination ground. In the regulation governing fitness for army members applicants are
excluded from army service for “defects of sexual preference”. The regulation explicitly
states that sexual orientation as such is not regarded as a defect, but it does not say what the
term means. Recently, a transsexual woman applying for a post in the army was turned down
because of her transsexuality, although she successfully passed all the required tests, even

though the army is in need of additional recruits.

The Ministry of Finance regulation establishing the conditions for recruiting customs
administration officials also includes among the health criteria characteristics such as “sexual
preference defect”, ““defects of psychology and behaviour (sexual development and
orientation)” and ““sexual identity defect”. This regulation does not contain any explicit
statement that this characteristic cannot be applied to homosexuality. Transsexuality is not
perceived as a sex ground or sexual orientation ground of discrimination where the standards
of anti-discrimination protection apply. As for disability, there is no protection against
discrimination on this ground within the scope of laws governing service in the army and the
security forces.

4.4 Nationality discrimination

114 5ec. 77 Paragraph 2 of Law no. 361/2003 Coll., on Service by Members of the Security Services

15 74kon €. 221/1999 Sb., o vojacich z povolant, [Sec. 2, Paragraph 3 of Law no. 221/1999 Coll., on Service by Members of
the Armed Forces (Collection of Laws 1999, No. 76 p. 3722)]

118 For example see Vyhldaska ¢. 89/2003 Sb., kterou se stanovi poZadavky na zdravotni zpiisobilost pFislusnikii Celni spravy
Ceské republiky a vady a stavy, které vylucuji prijeti uchazece do sluzebniho poméru nebo vylucuji nebo omezuji vykon
sluzby [Regulation no. 89/2003 Coll., establishing requirements for fitness of customs administration officials and defects and
states of health, excluding recruitment of an applicant to the service or excluding or limiting the service (Collection of Laws
2003, No. 38, p. 2598)]; Vyhliska Ministerstva obrany ¢.103/2005 Sh., 0 posuzovani zdravotni zpiisobilosti k vojenské cinné
sluzbé [Regulation of Ministry of Defence no. 103/2005 Coll., on Assessment of Fitness for Active Service by Soldiers
(Collection of Laws 2005, N0.31 p.861)]
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Both the Race Directive and the Framework Employment Directive include exceptions
relating to difference of treatment based on nationality (Art 3(2) in both Directives).

a) How does national law treat nationality discrimination?

b) Are there exceptions in anti-discrimination law that seek to rely on Art 3(2)?

See above, 3.1.1 There are no further provisions in the national law relating to nationality
discrimination. Anti-discrimination clause in the School law does not apply to third country
nationals.

4.5 Work-related family benefits

Some employers, both public and private, provide benefits to employees in respect of their
partners. For example, an employer might provide employees with free or subsidised private
health insurance, covering both the employee and their partner. Certain employers limit these
benefits to the married partners or unmarried opposite-sex partners of employees. This
question aims to establish how national law treats such practices. Please note this question is
focused on benefits provided by the employer. We are not looking for information on state
social security arrangements.

(a) Does national law permit an employer to provide benefits that are limited to those
employees who are married?

The law does not impose any restrictions on employers in this sense. Because this type of
benefit is provided on the principle of private contract, generally the employer is allowed to
provide any benefits and set any conditions he/she finds appropriate (unless these contradict
other legislation — for example because of their humiliating and degrading character,
discrimination etc.). The work-related benefits extended to married couples usually include
their children and are provided especially in the area of free or discounted travel or similar
benefits provided to employees. Opposite-sex couples who are not married are, with regard to
such family benefits, in the same situation as same-sex couples. For example, if a public
transport company provides a family travel discount to its employees, the discount includes
parents, their children and the wife or husband. If there is a non-married same-sex couple
raising one partner’s child, the discount will be only extended to the child, and the same
would happen in the case of an unmarried opposite-sex couple. In a specific case, the
conditions concerning the provision of benefits may be evaluated by a court if a private actor
files a case (an employee who feels himself/herself wronged/discriminated against because of
conditions under which such benefits are provided). As regards health insurance, health
insurance cannot cover an insured person’s partner in the Czech Republic.

(b) Does national law permit an employer to provide benefits that are limited to those
employees with opposite-sex partners?

The private employer does not need any legislative permission to act, except when the

legislation expressly forbids an activity. But in practice such conduct would probably not
occur.

4.6 Health and safety

Are there exceptions in relation to disability and health and safety (Article 7(2), Directive
2000/78)?
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The Labour Code contains general rules defining an employer’s obligation to ensure
employees’ health and safety and to prevent possible risks to their life and health in job-
related activities™’. With regard to health and safety of disabled persons, Sec. 103 para 5 of
the Labour Code 2007, requires the employer to secure on their own costs reasonable
accommodation of working place, working conditions, establishment of protected workplaces
vocational training.

The employer’s obligation applies to all persons in the workplace to the best of his/her
knowledge. Employers also have a duty to prevent employees from carrying out tasks that do
not correspond to their abilities and occupational health*®.

Are there exceptions relating to health and safety law in relation to other grounds, for
example, ethnic origin or religion where there may be issues of dress or personal appearance
(turbans, hair, beards, jewellery etc)?

The law does not have any provisions ruling on the exceptions described. In practice,
employers sometimes require a certain mode of dress and pay special allowances to
employees for this purpose.

4.7 Exceptions related to discrimination on the ground of age
4.7.1 Direct discrimination

a) Is it possible, generally, or in specified circumstances, to justify direct discrimination on
the ground of age? If so, is the test compliant with the test in Article 6, Directive 2000/78,
account being taken of the European Court of Justice in the Case C-144/04, Mangold ?

b) Does national law permit differences of treatment based on age for any activities within the
material scope of Directive 2000/78?

National law, although it does not define any justification grounds for direct discrimination on
the ground of age, permits differences of treatment based on age in many respects. The
general test of lawful differential treatment applied by the Constitutional Court given in 1995
was broad in character: “It is for the State to lay down conditions under which one group of
persons is given more advantages than are enjoyed by others on the pre-condition that this
occurs in the public interest and for public benefit...**” It cannot be said that such a test, if
applied now, would be along the lines of the European Court of Justice judgment in the case
C-144/04 (Mangold).

1. Directly fixed conditions of age:

e Minimum age requirements for employment/self-employment.
e Maximum age limits set for certain professions.

2. Indirectly fixed conditions of age:

e Conditions of pay depending on years of experience.

117 See Part five, Sec. 101-108 of the Law no. 262/2006 Coll., Labour Code

118 5ee Sec. 103 Para 1 of Law no. 262/2006 Coll., Labour Code

119 See the decision of the Constitutional Court No. PI. US 9/95. The amendment of the Law on Service by Members of the
Armed Forces omitted certain periods when calculating serving soldiers’ entitlements to some occupational benefits.. A
group of MPs called for the repeal of this Law with the right to fair remuneration for work according to Article 28 of the
Charter. The Constitutional Court upheld the Law and rejected the complaint.
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e Minimum age requirements set indirectly for professions requiring a certain level of
education and a minimum period of training.

e Age requirements set indirectly for professions requiring specialist skills.

These requirements are, in theory, justified by the State’s interest in the responsible
performance of certain important occupations and the State’s interest in public safety.
Because the requirements are laid down in special laws, it is not possible to apply any
objective justification test or challenge the criteria through the ordinary courts.

In more than one of its later judgements, the Constitutional Court admitted that arbitrariness
should also be avoided, thus acknowledging that stricter tests are applied by other bodies:
“...In repeatedly expressed opinions of the UN Committee for Human Rights, inequality is
admitted.... only on the pre-condition of non-arbitrariness, that is, that the inequality is based
on reasonable and objective criteria.’®®” However, it seems that the opinion of the
Committee did not fully change the opinion of the Constitutional Court: “It is for the State to
decide whether one group of people will be provided with more advantages than another in
the interest of ensuring the functions of the State. The State shall not proceed in a completely
arbitrary manner; the law can only award benefit to one group and at the same time place
disproportionate duties on others with reference to public values.***””

To challenge statutory requirements before the Constitutional Court would be difficult due to
the non-direct applicability status of social and economic rights outlined by the Charter (see
above, 1. General Legal Framework — these rights can be claimed only within the limits of
ordinary laws implementing them). Such limits could be removed or changed by Parliament,
but under current legislation there is almost no room for the judiciary to solve possible
conflicts between laws by repealing them in part or in full. In the event of conflict between
the provisions of two laws, one of the conflicting provisions must be applied according to
general interpretation rules lex posterior derogat legi priori or lex specialis derogat legi
generali.

c¢) Does national legislation allow occupational pension schemes to fix ages for admission to
the scheme or entitlement to benefits under it taking up the possibility provided for by article
6(2) ?

There is not system of occupational pensions in operation in the Czech republic.

4.7.2 Special conditions for young people, older workers and persons with caring
responsibilities

Are there any special conditions set by law for older or younger workers in order to promote
their vocational integration, or for persons with caring responsibilities to ensure their
protection? If so, please describe these.

The special conditions for younger workers are discussed below (point 4.7.3). However, it is
hard to decide whether or not their purpose is to promote vocational integration. Rather they

120 5ee the decision of the Constitutional Court No. PI. US 33/96.

121 |d. By the amendment to the Law on Higher Education'®, permanent employment contracts of teachers in higher
education institutions were changed to contracts terminating on 30 September 1994. A group of MPs called for the
amendment to be revoked, appealing to the Charter and international agreements, for example ILO Discrimination
Convention No. 111 (Employment and Occupation). The Constitutional Court upheld the constitutional conformity of the
Law and rejected the complaint.
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seem to be in place to protect the healthy development of children and people under 15.
Special protection is provided for parents of children under ten years of age in order to enable
them to organise their caring responsibilities around their economic activity (support when
caring for a member of a family). The law also makes provision for caring for another family
member whose state of health means it is necessary for somebody to care for him/her. The
carer is entitled to sickness benefits which are regarded as a salary substitute. But the amounts
provided are quite small. The protection applies only to dependent employment, not to self-
employment*?. There are no special conditions in order to protect older workers.

4.7.3 Minimum and maximum age requirements

Are there exceptions permitting minimum and/or maximum age requirements in relation to
access to employment (notably in the public sector) and training?

1. Directly fixed conditions for age
Minimum age requirements for employment/self-employment

The Labour Code sets a general minimum age of 15 for persons entering into labour contracts.
Work by children younger than 15 is forbidden, except for artistic, cultural, advertising or
sporting activities regulated by conditions established by the Law on Employment. Such
activity must be proportionate to the child’s age, not dangerous, must not endanger his/her
education, school attendance or presence in educational programmes and must not be harmful
for his/her healthy physical, psychological or moral development. This activity may be carried
out by the child only on the basis of permission issued by employment offices'*.

The age threshold differs for specific professions, with the minimum age often set at 18 and
usually dependent on some material condition for performing a specific type of work. Certain
types of employment are prohibited for workers under the age of 18'%*. The general minimum
age for self-employment is 182, but in specific cases it can differ according to the special
requirements of various types of self-employment, for example training or qualifications
necessary for the activities involved to be carried out properly.

Employees younger than 18 have a set length of working day and certain working conditions:
the Labour Code prohibits night work and work exceeding normal working hours for workers
younger than 18, and requires employers to secure a medical examination of employees
younger than 18 in certain circumstances*?®.

e Maximum age limits set for certain professions
There are maximum age limits for some professions; for example the Law on Courts and
Judges sets a maximum age of 70 for judges (the minimum age for judges is established by
this Law at 30 years)*?’. A judge’s function terminates ex lege at the end of the year when
he/she reaches this age. Similarly, a state attorney’s contract is terminated on 31 December of

the year in which they reach the age of 70 years.'?.

These requirements are in place in order to guarantee that tasks necessitated by the most
important functions of state administration are properly carried out.

122 | aw No. 54/1956 Coll., on Sickness Insurance for Employees

128 5ee sec. 121-124 of Law no. 435/2004 Coll., on Employment

124 See sec. 244 - 246 of Law no. 262/2006 Coll., Labour Code

125 e sec. 6 of Law No. 455/1991 Coll., on Self-employment

126 See sec. 247 of Law no. 262/2006 Coll., of the Labour Code

1275ee the Sec. 60 and Sec. 94 of Law no. 6/2002 Coll., on Judges, Assistant Judges and State Administration of the Courts
128 5ee Sec. 21 of Law no. 283/1993 Coll., on the Public Attorney’s Office
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2. Indirectly fixed conditions of age:

e Conditions of pay depend on years of experience:

The Law on Salaries’®® governs the pay of state employees, employees of state
organisations and local government. Pay is determined according to set categories and
minimum pay rates, for which employees qualify according to a combination of criteria
relating to qualifications and years of experience.

e Minimum age requirements set indirectly for professions requiring a certain level of
education and a minimum period of training:

Indirect minimum age requirements are common for professions and occupations

governed by special laws, for instance, occupations that require a specific type of

education and additional periods of training. Such requirements apply to medical doctors,

judges, attorneys, prosecutors and many other professions. A minimum age requirement is

indirectly set by the years necessary to complete the required education and training.

e Age requirements set indirectly for professions requiring specialist skills:

These requirements are indirectly derived from the required skills to perform the
profession. For instance, different types of services, such as the fire service, prison service
or army, require certain occupational skills determined by law and requiring a certain
physical, health and psychological condition to perform the profession. These laws
usually do not include age as a protected ground of discrimination (see above 2.1.).

4.7.4 Retirement

In this question it is important to distinguish between pensionable age (the age set by the
state, or by employers or by collective agreements, at which individuals become entitled to a
state pension, as distinct from the age at which individuals retire from work), and mandatory
retirement ages (which can be state-imposed, employer-imposed, imposed by an employee’s
employment contract or imposed by a collective agreement).

a) Is there a state pension age, at which individuals must begin to collect their state pensions?
Can this be deferred if an individual wishes to work for longer, or can an individual collect a
pension and still work?

There is a pensionable age at which the state pension is payable, but in the Czech Republic
there is no compulsory retirement age, and if an individual wishes to work for longer, he/she
can chose to defer retirement, and also to receive a pension and still work. In practice,
individuals often chose to defer retirement, even when it would seem more practical to receive
a pension and be paid a salary at the same time. However, according to the Law on Pensions,
an individual can be in receipt of a pension and work at the same time only if the work is
performed according to a fixed term contract*®. The pensionable age is 60 years for men™*!;
for women it depends on the number of children they have raised. After 31 December 2012
the pensionable age will be 63 years for men, and it will be reduced for women depending on
the number of children raised. It is exclusively up to the employee to decide whether he/she
will retire when reaching the pensionable age. If a man raises children as a lone parent, the

129 Zdkon ¢ 143/1992 Sb., o platu a odméné za pracovni pohotovost v rozpoctovych a v nékterych dalsich organizacich a
organech [Law No. 143/1992 Coll., on Pay and compensation for being on duty in institutions fully funded from the state
budget and some other institutions and bodies (Collection of Laws 1992, no. 32 p. 0791)]

130 Sec. 37 Para 1 Zdkon ¢ 155/1995 Sb., o diichodovém pojisténi [Law no. 155/1995 Coll., on Pension Insurance (Collection
of Laws 1995, no.41 p.1986)]

131 | aw no. 155/1995 Coll., on Pension Insurance
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Law does not allow his pensionable age to be reduced in the same way as for women. There is
an ongoing political discussion regarding pension reform and a further rise in the retirement
age, but without any clear outcome at the moment. Protection against unlawful dismissal
applies to every worker irrespective of age. Specific laws provide for ex lege termination of
specific functions upon reaching a certain age (see above 4.7.).

b) Is there a normal age when individuals can begin to receive payments from occupational
pension schemes and other employer-funded pension arrangements? Can payments from such
occupational pension schemes be deferred if an individual wishes to work for longer, or can
an individual collect a pension and still work?

In the Czech Republic, there are no occupational pension schemes nor employer-funded
pension arrangements. However, the employer can contribute to employees’ private pension
insurance, which is the subject of a contract between an employee and a private pension fund.

c) Is there a state-imposed mandatory retirement age(s)? Please state whether this is
generally applicable or only in respect of certain sectors, if so please state which. Have there
been recent changes in this respect or are any planned in the near future?

There are only mandatory retirement ages for judges and state attorneys, whose office is
terminated ex lege at the end of the year in which they reach 70 years of age. There are no
changes planned in this respect in the near future.

d) Does national law permit employers to set retirement ages (or ages at which the
termination of an employment contract is possible) by contract, collective bargaining or
unilaterally?

No, national law does not allow this.

e) Does the law on protection against dismissal and other laws protecting employment rights
apply to all workers irrespective of age, if they remain in employment or are these rights lost
on attaining pensionable age or another age (please specify)?

The law on protection against dismissal and other laws protecting employment rights apply to
all workers irrespective of whether they have attained pensionable age or another age (with
the exceptions mentioned above).

For these above questions, please indicate whether the ages are different for women and
men.'

4.7.5 Redundancy

a) Does national law permit age or seniority to be taken into account in selecting workers for
redundancy?

b) If national law provides compensation for redundancy, is this affected by the age of the
worker?

National law does not permit such characteristics as age or seniority to be taken into account
in selecting workers for redundancy. However, in practice seniority might be taken into
account in the practical process of selection for redundancy because senior workers are paid
higher salaries than younger ones. Because of dependent labour in the Czech Republic is
subject to high taxation, this criterion might be decisive in certain circumstances, especially
when the employer is encountering economic difficulties. Compensation for redundancy is
only indirectly affected by age. Where the law requires the employer to pay compensation, the
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employee must receive an amount corresponding to three average monthly salaries**. The
collective agreement may contain more favourable conditions. The compensation for senior
workers might therefore be higher than for younger ones.

4.8 Public security, public order, criminal offences, protection of health, protection of
the rights and freedoms of others (Article 2(5), Directive 2000/78)

Does national law include any exceptions that seek to rely on Article 2(5) of the Framework
Employment Directive?

All existing exceptions of this kind were already mentioned (see 4.3., 4.7.3.).
4.9 Any other exceptions

Please mention any other exceptions to the prohibition of discrimination (on any ground)
provided in national law.

All existing exceptions have already been discussed.
5. POSITIVE ACTION (Article 5 Directive 2000/43, Article 7 Directive 2000/78)

a) What scope does national law provide for taking positive action in respect of racial or
ethnic origin, religion or belief, disability, age or sexual orientation? Please refer to any
important case-law or relevant legal/political discussions on this topic.

Eith respect to positive action, Czech legislation provides general regulations in the Law on
Employment, Sec. 2 Paragraph 1 j) and k) and Labour Code, Sec. 16, para 3. The Law on
Employment defines positive measures as supporting equal treatment of women and men,
disabled people, equal treatment of persons disadvantaged because of their racial or ethnic
origin, and other groups of people in a disadvantaged position in the labour market, as regards
access to employment, re-qualification, vocational training, access to specialised re-
qualification courses and measures to encourage employment of these persons. According to
Sec. 6 and 8 of the above-mentioned Law, the Ministry of Labour and Social Affairs and the
employment offices are competent to adopt measures for positive action to support equal
treatment of women and men, and of all people irrespective of their national origin, racial or
ethnic origin, disability and of other groups of people in a disadvantaged position in the
labour market, as regards access to employment, re-qualification, training for work and
specialised re-qualification courses. The provisions of Labour Code provide basis for positive
action only with respect to the ground of sex.

b) Do measures of positive action exist in your country? Which are the most important?

Refer to measures taken in respect of all 5 grounds, in particular refer to the measures
related to disability and any quotas for access of disabled persons to the labour market and
any related to Roma.

Mandatory quota system for disabled workers

The duty of employers to compensate for disadvantages linked to disability is governed by a
type of quota system. Companies with more than 25 employees must apply one of three
measures™>*:

132 5ee Sec. 67 of Law no. 262/2006 Coll., the Labour Code
138 See Sec. 81 Para 2 of the Law on Employment
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e employing a certain percentage of disabled employees ( 4% of employees);

e commissioning goods or working programmes from employers who employ more than
50% disabled employees;

e payments to the state budget. (The payment becomes a part of general state income and is
not earmarked for any specific purpose. For example, there is no requirement to develop
programmes to assist disabled people.)

Employers also have a duty to report job vacancies appropriate for disabled persons to
employment offices.

The State pays allowances to employers whose staff comprise more than 50% disabled
employees™**. The allowances provided constitute a 0.66 multiple of the average wage in the
Czech Republic in the preceding year for a person classified as fully disabled. For a person
classified as partially disabled or disadvantaged on health grounds, the allowances constitute a
0.33 multiple of the average wage.

The quota system was criticised for its lack of effectiveness by organisations for disabled
people. Criticism has focused on employers’ preference for making payments to the
government over employing persons with “altered working ability”(the term used by the
former Law on Employment for “disability”). According to research conducted by the
National Council for Disabled Persons, out of 43 state institutions (central state institutions,
regional offices, courts, state-owned enterprises), the legal duty to employ 4% of persons with
“altered working ability”**®> was not met by 20 of them, including the Czech Senate, Chamber
of Deputies and the Office of the Government. All together they paid penalties of ten million
CZK (€322,580)"°

e Other positive action for disabled people

People recognised by the state social security service as disabled have the right to
employment rehabilitation'®”, provided by employment offices. This includes vocational
counselling, selection of appropriate employment or self-employment, theoretical and
practical preparation for employment or occupation or for changing employment or
occupation. (For the legislation on sheltered or semi-sheltered employment please see 2.7.)

e Positive action programmes for Roma

Such programmes have no basis in legislation but are usually established by governmental
decrees or resolutions. A type of programme that could perhaps be described as a positive
measure is the system supporting Roma students in higher education through special state
financial subsidies™*®. Currently these programmes include mainly state funding for social
services for excluded communities programme, implemented by Ministry of Labour.

1% gee Sec. 78 of the Law on Employment

135 At the time of research decribed here was conducted, Law no.1/1991 Coll., on Employment was still in force. According
to Sec. 24, every employer with more than 25 employees has a duty to employ 4% of persons with altered working ability. If
this number is not met, the employer has to pay 150% of the average wage to the state budget.

1% Hospodaiské noviny, 3.-5. zati 2004: Urady nestoji o postizené a plati pokuty (Hospodaiské noviny newspaer, 3-5
September 2004: State administration does not want disabled workers and pays penalties).

187 ee Sec. 69 of the Law on Employment

1%8 The scheme operates as one of supporting measures for members of national minorities. Who is a member of national
minority is defined by the Law no. 273/2001 Coll., on rights of members of national minorities; [Zdakon ¢. 273/2001 Sb, o
pravech prislusnikii narodnostnich mensin a o zméné nékterych zdkonii. Collection of laws no. 2001, No. 104 p. 6461 ]
Member of national minority “differs from other citizens by common ethnic origin, language, culture and traditions, create a
minority of inhabitants and at the same time they show a will to be regarded national minority in order to preserve their own
identity, language and culture and to express and protect interests of the historically created community”. In practice, the
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6. REMEDIES AND ENFORCEMENT

6.1 Judicial and/or administrative procedures (Article 7 Directive 2000/43, Article 9
Directive 2000/78)

a) What procedures exist for enforcing the principle of equal treatment (judicial/
administrative/alternative dispute resolution such as mediation)?

b) Are these binding or non-binding? Binding.

=» Can a person bring a case after the employment relationship has ended? The possibility of
bringing a case cannot be influenced by whether or not the working relationship has since
been terminated.

In relation to each, please note whether there are different procedures for employment in the
private and public sectors.

In relation to the procedures described, please indicate any costs or other barriers litigants
will face (e.g. necessity to instruct a lawyer?) and any other factors that may act as deterrents
to seeking redress (e.g. strict time limits, complex procedures, location of court or other
relevant body)?

1. Judicial civil procedures (tort claim)

Currently, there are two options for bringing an action alleging discrimination. A victim
discriminated against in access to employment can bring an action according to special
provisions of the Law on Employment™°. Labour Code 2007 does not contain specific anti-
discrimination action any more. A case in other fields than is access to employment can be
filed under provisions on infringement of personal integrity'*°. The Civil Procedure Code*
and the shift of the burden of proof apply in both cases.

Section 11 of the Civil Code provides protection of the personal rights of individuals, mainly to life, health, civil
integrity and human dignity, privacy, his/her name and expressions of personal character. It does not contain an
explicit guarantee of protection against discrimination. Courts hold that direct discrimination always
constitutes unlawful infringement. In 2002, the High Court in Prague (see above, 0.3.) ruled:

“[t]he petitioner’s dignity had been gravely humiliated by... an unlawful act by the
defendant, aimed against the human dignity protected by Article 10 of the Charter... as
well as by the provisions of Section 11 of the Civil Code. According to the opinion of the
appeal court, this fact is to be qualified as an infringement of the dignity of the person
concerned...to a significant extent.....it is necessary to refer to Article 24 of the Charter,
that membership of a national or ethnic minority shall not injure anyone. This provision
is related to Article 3 Para 1 and Article 3 Para 2 of the Charter and specifies the
prohibition of any discrimination for membership of an ethnic or national minority**:.”

There is no case law available on cases of indirect discrimination. And because there is no
definition of indirect discrimination in the applicable laws, it is very likely that actions
alleging indirect discrimination in access to goods and services, including housing, education,

declaration of individual as a member of national minority is satisfactory qualification to be included in the specific
programmes to support Romany education. The programme usually consist of subsidies of the type of social benefits to help
the student to maintain himself/herself during studies.

1% See sec. 4 Para 10. of the Law on Employment

140 gee sec. 11 of the Civil Code

111 aw No. 99/1963 Coll., Civil Procedure Code

142 Decision of the High Court in Prague, decision No. 1 Co 62/2002-63.
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health, state social security and social benefits as well as self-employment and occupations
carried out in a self-employed capacity, would be rejected by the Czech courts.

Criminal judicial procedures

The Criminal Code'® sets penalties for crimes relating to racial discrimination and
discrimination on the grounds of religion or belief.

The Criminal Code covers only the most serious incidents, such as those involving racial
hatred or violence and acts motivated by hatred or violence on grounds of religion or belief.
Crimes of racial hatred or violence or on the grounds of religion or belief are part of a group
defined as crimes which gravely affect community relations, under sections 196, 197, 198 and
198a of the Criminal Code. These are crimes of violence against a group or an individual as a
member of that group; crimes of defamation of a nation, ethnic group, race, belief or
conviction; instigation of hatred against a group of persons and restriction of the rights and
liberties of a group or an individual as a member of that group. Furthermore, support and
expressions of support for movements aiming to suppress the rights and freedoms of others
are punishable according to Sections 260 and 261 of the Criminal Code.

Administrative judicial procedures

Procedures are governed by the Code on Administrative Court Procedure'**, in force since 1
January 2003. The Code regulates the judicial review of administrative decisions. In theory,
the revision of administrative decisions can be a result of discriminatory practice; on the other
hand, the Court is also reviewing the decisions of administrative bodies, who identified as
discriminatory certain practice of a petitioner.

2. Administrative procedures

Administrative procedures cover both misdemeanours and administrative offences. Relevant
administrative procedures provide investigative powers for administrative bodies and
inspectorates, as established within the scope of specific laws. They are empowered to impose
sanctions for prohibited activities and violations of obligations.

Employment offices and Labour Inspectorates, using their powers in the area of employment
and labour relations, and the Czech Trade Inspectorate, which controls access to goods and
services, are competent to investigate misdemeanours and administrative offences involving
discrimination and to impose sanctions. Natural or legal persons or employers who violate the
Law on Employment or the Labour Code’s provisions on discrimination may be fined up to 1
million CZK (approx. €31,949)**. The Law on Employment defines the competencies of
employment offices'*® and the Administrative Code’*’ governs their procedures. Procedures
can be initiated by a complainant or on an employment office’s own initiative. In the event
that a complaint is initiated, the complainant is not an actual party in the administrative
procedure. Penalties become income for the state budget.

143 | aw No. 140/1961 Coll., the Criminal Code.

14 Zakon ¢ 150/2002 Sb., soudni 7ad spravai [Law No. 150/2002 Coll., the Code on Administrative Court Procedure
Collection of Laws 2002, no.61 p.3306)]

145 See sec. 139 and 140 of Law no. 435/2004 Coll., on Employment

146 See sec. 7 1d.

17 Zéakon ¢&. 500/2004 Sb., spravni Fad) [Law No. 500/2004 Coll., the Administrative Code (Collection of Laws 2004, no. 174
p. 9782]
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Where the powers of other specialised inspectorates or administrative bodies do not apply,
local government authorities are vested with the competency to investigate acts of
discrimination (misdemeanour commissions).

Administrative bodies and inspectorates established in other fields besides employment and
trade inspection that fall within the scope of Directives 2000/43/EC and 2000/78/EC do not
have administrative procedures to protect against discrimination. This is mainly due to the
lack of material provisions in specific laws. The same situation occurs with regard to
professional self-governing organisations established to supervise specific occupations (e.g.
the Czech Bar Association, the Union of Judges, the Czech Medical Chamber and many
others).

The Law on Service by Officials of the State Administration (Law No. 218/2002) provides
for special investigative powers to be given to the State Service Office. The effect of the Law
was postponed to 1.1.2009.

Czech Trade Inspectorate

The monitoring of discrimination with regard to access to goods and services is governed by
the Law on Consumer Protection which refers to the powers of the Czech Trade Inspectorate
(CTI). Under the Law on the Czech Trade Inspectorate, the CTI is authorised to inspect legal
entities and individuals that sell or deliver products or services and goods. The Law
presupposes that investigations and sanctions must always be linked to findings by the CTI’s
inspectors, and does not allow administrative proceedings to be launched in response to
petitions filed and evidence produced by other legal entities and individuals. Though the CTI
is required to collaborate with civic associations and use in its work complaints, information
and petitions from private citizens, it can only initiate administrative proceedings after an
inspection has been conducted. Evidence produced by the consumer can only serve as a
reason to carry out an inspection.

Municipal Office’s Misdemeanour Commissions

Only natural persons can be subjected to misdemeanour procedures. The material scope of
misdemeanours is covered by special procedures under the Law on Misdemeanours. Acts of
discrimination can be sanctioned according to the provisions on misdemeanours against
community relations'*®. According to the law it is an offence to restrict or to deny the
assertion of rights by members of a national minority or to cause harm to an individual
because of his/her membership of a national minority, his/her ethnicity, race, colour, sex,
sexual orientation, language, belief or religion. As with administrative proceedings, the
complainant is not a party in this procedure (the one exception is where material damage was
caused to his/her property by the misdemeanour).

Legal aid

Legal aid is provided in very limited circumstances through court advocates and the bar
association. The Court procedure, especially with regard to personality protection cases, is
financially burdening and long. Processing of cases can last 3 years, but also 6 years is not
quite exceptional period. The protractions are heightening costs to unbearable risky levels,
what means that it is hardly possible for a victim (unsupported by NGO or Trade union) to
bear these difficulties alone for longer time.

148 5ee Law No. 200/1990 Coll., on Misdemeanours, Section 49.
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6.2 Legal standing and associations (Article 7(2) Directive 2000/43, Article 9(2) Directive
2000/78)

Please list the ways in which associations may engage in judicial or other procedures
a) insupport of a complainant

The entitlement of associations with a legitimate interest to engage in judicial procedures is
regulated as a special type of representation under Section 26 of the Civil Procedure Code. In
matters regarding discrimination on grounds of gender, racial or ethnic origin, religion,
conviction, disability, age or sexual orientation, a party can be represented in proceedings by
a legal entity established according to a special law™*°, where the protection against such
discrimination is part of this legal entity’s activities. Trade unions can also represent their
members as parties to proceedings on any matter, with the exception of business or trade
disputes. The entitlement of trade unions to engage in proceedings is not limited to matters of
protection against discrimination.

The provisions on the right of associations to represent victims were inserted into the Civil
Procedure Code in 2002, but associations and trade unions do not make use of it. Victims still
have to face interrogation by the discriminator and his/her attorney in court, and must pay
costs if they lose the case. NGOs or trade unions for their part can contract attorneys to
litigate cases, but cannot employ them. Attorneys cannot work under an employment contract.
Any insurance covering damages caused hypothetically to the client in the course of litigation
is not available to NGOs or trade unions. All attorneys are insured. Strategic litigation thus
takes place without the use of the explicit right to representation. The NGOs usually contract
attorneys and cover their remuneration for representing an individual victim in court. The
representation takes place on the basis of powers given directly by the victim to the attorney.

b) on behalf of one or more complaints (please indicate if class actions are possible)
The class action is not allowed in the Czech republic.
6.3 Burden of proof (Article 8 Directive 2000/43, Article 10 Directive 2000/78)

Does national law require or permit a shift of the burden of proof from the complainant to the
respondent? ldentify the criteria applicable in the full range of existing procedures and
concerning the different types of discrimination, as defined by the Directives (including
harassment).

A shift of the burden of proof in discrimination cases is permitted by the Sec. 133a of the
Civil Procedure Code. For labour matters, the shift of the burden of proof is applicable in
cases of direct or indirect discrimination on grounds of gender, racial or ethnic origin,
religion, belief, conviction, disability, age or sexual orientation. The burden of proof is shifted
in cases of direct or indirect discrimination on grounds of racial or ethnic origin in the
provision of health and social care, access to education and vocational training, access to
public commissions, access to membership of employer and employee organisations, access
to membership of professional organisations and professional associations, and the supply of
goods or services. Matters related to housing are not included. The provisions on the shift of
the burden of proof can only apply where substantive law exists (such as definitions of direct
and indirect discrimination) and that is not the case in some areas covered by Directive
2000/43/EC. In its recent judgment, the Constitutional court declared the Czech provisions on

149 |_aw No. 83/1990 Coll., on Citizens Assembly
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burden of proof compatible with the guarantees of fair trial vested in Czech charter*®. Still,
problems might arise where it is difficult to determine the division of the burden of proof.

6.4 Victimisation (Article 9 Directive 2000/43, Article 11 Directive 2000/78)

What protection exists against victimisation? Does the protection against victimisation extend
to persons other than the complainant? (e.g. witnesses, or person that help the victim of
discrimination to present a complaint)

Under the Labour Code, there does not exists explicit protection against victimisation. The
explicit provisions on protection against discrimination, contained in Labour Code 2006, are
not repeated in Labour code 2007. The Sec. 16 para 2 refers with respect to victimization to
special law — Antidiscrimination Bill, which was not approved. Theoretically, the victimized
employee can claim protection for himself/herself only under Sec. 14 para 2 of the Labour
Code: employer cannot sanction an employee or put him/her at a disadvantage because of
his/her actions taken with respect to his/her lawful claims or rights. In special types of labour
relations (service relations) where the Labour Code is not applicable, similar provisions do
exist to provide protection against victimisation (the Law on Service by Members of the
Armed Forces and the Law on Service by Officials of the State Administration). None of
these provisions do apply to certain labour relations, such as those regulated by the Law on
State Prosecution, the Law on Courts and Judges and the Law on Voluntary Service. These
laws do not have any prohibiting victimisation.

All protection in the area of labour law is restricted to persons in a labour relationship with
one employer. Protection does not apply to matters concerning access to employment, to other
persons who are not employees and to other aspects included in the scope of both Directives.

6.5 Sanctions and remedies (Article 15 Directive 2000/43, Article 17 Directive 2000/78)

a) What are the sanctions applicable where unlawful discrimination has occurred? Consider
the different sanctions that may apply where the discrimination occurs in private or public
employment, or in a field outside employment.

b) Is there any ceiling on the maximum amount of compensation that can be awarded?

c) Is there any information available concerning:

- the average amount of compensation available to victims

- the extent to which the available sanctions have been shown to be - or are likely to be -
effective, proportionate and dissuasive, as is required by the Directives?

Administrative sanctions according to specific laws and the Law on Misdemeanours.
Administrative sanctions in the area of access to employment and labour law range up to 1
million CZK (approx. €31,949). The same level of sanctions can be imposed by the Czech
Trade Inspectorate. These administrative sanctions cannot be considered as dissuasive,
effective and proportionate. Administrative bodies often cite by way of an explanation that
discrimination is hard to prove or that they are unable to identify any evidence of
discrimination and the investigations often end in the misdemeanour or administrative
procedure being terminated.

Criminal sanctions according to the Criminal Code
In criminal procedures, courts can impose the following penalties: imprisonment, community
work, loss of honorary titles and awards, loss of military rank, bans on certain activities,

130 For more, see point 0.3
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property confiscation, financial penalties, confiscation of items, the penalty of expulsion for a
determined or undetermined period (which would result in deportation) and a ban on
residence™. In cases concerning criminal acts related to ethnic or religious violence and
hatred, punishments primarily consist of imprisonment. In less severe cases involving
skinheads or extremist attacks committed by young people, the courts will assign community
work.

Civil sanctions (claim of material damages and non-pecuniary damages)

While material damages can generally be claimed by individuals who suffer material losses
due to unlawful acts or any other violation of a duty established by law or a contract, non-
pecuniary damages can only be claimed when this is expressly permitted by law. In cases
where non-pecuniary damages are caused by acts of discrimination, the Law on Employment
and the Civil Code (in provisions concerning personality protection) allow for non-material
damages to be claimed. The amount of non-pecuniary damages awarded in such a procedure
is determined by the court which takes into account the seriousness of the damage and the
circumstances of the case®. The court can award non-pecuniary damages of up to the amount
requested by the petitioner, but can also award a lower amount. The amounts vary
considerably — the courts have awarded the plaintiffs in discrimination cases amounts ranging
from 20,000 CZK to 200,000 CZK (€645 to €6,451).

7. SPECIALISED BODIES
Body for the promotion of equal treatment (Article 13 Directive 2000/43)

When answering this question if there is any data regarding the activities of the body (or
bodies), include reference to this (keeping in mind the need to examine whether the race
equality body is functioning properly). For example, annual reports, statistics on the number
of complaints received in each year or the number of complainants assisted in bringing legal
proceedings.

a) Does a ‘specialised body’ or ‘bodies’ exist for the promotion of equal treatment
irrespective of racial or ethnic origin?

b) Describe briefly the status of this body (or bodies) including how its governing body is
selected, its sources of funding and to whom it is accountable.

c) Describe the competences of this body (or bodies), including a reference to whether it deals
with other grounds of discrimination and/or wider human rights issues.

d) Does it / do they have the competence to provide assistance to victims, conduct surveys and
publish reports and issue recommendations on discrimination issues?

e) Does the body (or bodies) have legal standing to bring discrimination complaints or to
intervene in legal cases concerning discrimination?

f) Is the work undertaken independently?

A specialised body has not yet been established in the Czech Republic.
8. IMPLEMENTATION ISSUES
8.1 Dissemination of information, dialogue with NGOs and between social partners

Describe briefly the action taken by the Member State

151 See Sec. 27 of Law no. 140/1961 Coll., the Criminal Code
152 5ee Section 13 Para 3 of Law no. 64/1961 Coll., Civil Code, Sec. 4 Para. 11 of Law no. 435/2004 Coll., on Employment
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a) to disseminate information about legal protection against discrimination (Article 10
Directive 2000/43 and Article 12 Directive 2000/78)

b) to encourage dialogue with NGOs with a view to promoting the principle of equal
treatment (Article 12 Directive 2000/43 and Article 14 Directive 2000/78) and

c) to promote dialogue between social partners to give effect to the principle of equal
treatment within workplace practices, codes of practice, workforce monitoring (Article 11
Directive 2000/43 and Article 13 Directive 2000/78)

In 2006, the most important activity of the Government to disseminate information about
legal protection against discrimination was the Anti-Racist campaign. In 2006, the PR-
campaign aimed at wide public was accompanied by the educational and publication activities
targeting legal public. These activities focused on all grounds covered by the Art. 13 of the
EC Treaty. Promoting dialogue between social partners with regard to principle of equal
treatment within workplace practices is a task belonging to the competence of Tripartity
Agreement (associating key actors in the area of labour market — employers, trade unions and
government) and Ministry of Labour. However, there were not any considerable
developments with regard to equal treatment in 2006 on this floor.

8.2 Compliance (Article 14 Directive 2000/43, Article 16 Directive 2000/78)

a) Are there mechanisms to ensure that contracts, collective agreements, internal rules of
undertakings and the rules governing independent occupations, professions, workers'
associations or employers' associations do not conflict with the principle of equal treatment?
These may include general principles of the national system, such as, for example, "lex
specialis derogat legi generali (special rules prevail over general rules) and lex posteriori
derogat legi priori (more recent rules prevail over less recent rules).

There are not any such mechanisms explicitly created to meet this aim. The principles lex
specialis and lex posterior are neutral principles of formal precedence, and their effect can be
either to suppress the equality principle as to make it prevail. The clauses of contracts which
are contravene the law or are against ethical principles, can be declared void by the courts.
But there are no other instruments than individual court petition for changing the internal
rules of enterprises and the rules of independent professions and associations. There are
provisions outlining penalties for rules which are discriminatory (for example, an employer
can be penalised for maintaining internal regulations which contradict the principle of equal
treatment) but typically there is little scope to force self-governed entities, such as chambers
or trade unions, to change their rules.

b) Are any laws, regulations or rules contrary to the principle of equality still in force?

It is hard to guess how many laws, regulations or rules are contrary to the principle of
equality, as there is no research or case law in this area.

9. CO-ORDINATION AT NATIONAL LEVEL

Which government department/ other authority is/ are responsible for dealing with or co-
ordinating issues regarding anti-discrimination on the grounds covered by this report?

Employment and labour relations — Ministry of Labour and Social Affairs
WWW.MpSV.cZ

Service by members of the security forces — Ministry of Interior
WWW.MVCr.cz


http://www.mpsv.cz/�
http://www.mvcr.cz/�
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Service by members of the armed forces — Ministry of Defence

WWW.army.cz

Self-governing professional chambers — Ministry of Health, Ministry of Justice
WWW.mzcr.cz, Www.justice.cz

Housing - Ministry for Local Development

WWW.mmr.cz

Education — Ministry of Education

WWw.msmt.cz

Anti-discrimination Bill — Ministry of Justice (the Minister of Justice is responsible for
presenting the bill to Parliament)

WWW.justice.cz

Annex
1. Table of key national anti-discrimination legislation
2. Table of international instruments
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ANNEX 1: TABLE OF KEY NATIONAL ANTI-DISCRIMINATION LEGISLATION

Name of Country

Czech republic

Date 08-01-07

Title of Legislation | In Grounds covered Civil/Administrati | Material Scope Principal content
(including amending | force ve/
legislation) from: Criminal Law
This table concerns only key | Please e.g. public | e.g. prohibition of
national legislation; please | give employment, direct and indirect
list the main anti- | month private discrimination  or
discrimination laws (which |/ employment, creation of a
may be included as parts of | year access to goods or | specialised body
laws with wider scope). services
Where the legislation is
available electronically,
provide the webpage address.
No. 2/1993 Coll., Charter of | 1.1.199 | Sex, race, colour, X Fundamental rights | Prohibition of
Fundamental Rights and 3 language, religion or declared by the discrimination
Freedoms, Art.3 Para.l belief, political or Charter

other orientation,

national or social

origin, adherence to

national or ethnic

minority, property,

birth or other status.
Law No. 262/2006 Coll., 1.1.200 | Open-ended,; Labour law Public and private | Prohibition of
Labour Code 7 obligation of equal employment discrimination
Sec. 16 treatment with all (partially)

employees
Law No. 435/2004 Coll.,on | 1.10.20 | Sex, sexual Labour law, Recruitment, Prohibition of
Employment 04 orientation, racial or | administrative law | public and private | direct and indirect
Sec. 4., Para. 2 ethnic origin, employment discrimination

national origin, (partially)

nationality, social




origin, birth,
language, state of
health, age, religion
and belief, property,
marital and family
status or family
duties, political or
other views,
membership of
political parties and
movements, trade

unions or

employers’

organisations.
Law No. 143/1992 Coll.,on | 1.1.200 | Sex Labour law Public Prohibition of
Pay 1 employment discrimination
Sec. 4a, Para 1 (as amended
by Law no0.217/2000 Coll.)
Law No. 634/1992 Coll.,on | 1.7.199 | No ground explicitly | Administrative law | Access to goods Prohibition of

Consumer Protection 5 provided for and services discrimination
Sec. 6 (as amended by Law

no. 104/1995 Coll.)

Law no. 361/2003 Coll.,on | 1.1.200 | Age, race, colour, Labour law Public Prohibition of
Service by Members of the | 7 sex, sexual employment direct and indirect

Security Services
Sec.77

orientation, religion
and belief, political
orientation, national
origin, ethnic or
social origin,
property, birth,
marital and family
status or family
duties, membership
of trade unions and

discrimination




other assemblies

Law no. 221/1999 Coll.,on | 28.6.20 | Race, colour, sex, Labour law Public prohibition of
Service by Members of the | 02 sexual orientation, employment discrimination
Armed Forces religion and belief,
Sec. 2., Para 3 -5 (Law no. national origin,
254/2002 Coll.) ethnic or social

origin, property,

birth, marital and

family status and

family duties,

pregnancy or

motherhood or

breastfeeding

(female soldiers).
Law No. 218/2002 Coll.,on | 1.1.200 | Race, colour, sex, Labour law Public Prohibition of
Official Service in State 9 sexual orientation, employment discrimination

Administration and on
Remuneration of these
Officials and other
Employees, Sec. 80

language, religion or
belief, political or
other orientation,
membership of
political parties or
movements, trade
unions and other
assemblies, national
origin, ethnic or
social origin,
property, birth, state
of health, age,
marital and family
status or family
obligations




School Law No. 561/2004
Coll.,

Sec. 2, Para. 1, subsection
a)

1.1.200

Race, colour, sex,
language, religion or
belief, national
origin, ethnic and
social origin,
property, birth, and
state of health or
other status

Administrative law

Education

Prohibition of
discrimination




ANNEX 2: TABLE OF INTERNATIONAL INSTRUMENTS

Name of country

Czech republic

Date 08-01-07

Instrument Signed | Ratified | Derogations/ reservations relevant | Right of individual | Can this instrument be
(yes/no) | (yes/no) | to equality and non-discrimination petition accepted? | directly relied upon in

domestic  courts by
individuals?

European Convention | YES YES NO YES YES

on Human Rights

(ECHR)

Protocol 12, ECHR YES NO NO NO NO

Revised European | YES NO NO Ratified collective | NO

Social Charter complaints

protocol?
NO

International Covenant | YES YES NO YES YES

on Civil and Political

Rights

Framework YES YES NO NO Theoretically YES, but it

Convention contains obligations of

for the Protection of result which are

National Minorities formulated in such a way
as to exclude direct
applicability in my
opinion.

International YES YES NO NO YES

Convention on
Economic, Social and
Cultural Rights




Convention on the | YES YES NO YES YES
Elimination of All
Forms of  Racial
Discrimination
Convention on the | YES YES NO YES YES
Elimination of
Discrimination
Against Women
ILO Convention No. | YES YES NO There isnorightto | YES
111 on Discrimination individual petition
(?)
Convention on the | YES YES NO There is no right to | Theoretically YES, but it

Rights of the Child

individual petition

(?)

contains obligations of
result which are
formulated in such a way
as to exclude direct
applicability in my
opinion.
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