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INTRODUCTION
0.1 The national legal system

Explain briefly the key aspects of the national legal system that are essential to understanding
the legal framework on discrimination. For example, in federal systems, it would be necessary
to outline how legal competence for anti-discrimination law is distributed between different
levels of government.

The Republic of Austria is a federal state. According to the Austrian Constitution, first
enacted in 1920, legal powers are exercised either by the Bund (Federation) or the Lander
(federal states or provinces, namely: Burgenland, Karnten, Oberdsterreich, Niederdsterreich,
Salzburg, Steiermark, Tirol, Vorarlberg, and Wien). Legislative powers are divided between
the federal parliament called Nationalrat (acting together with the Bundesrat) and federal state
parliaments called Landtage.

Legislative powers are - in principle - clearly defined by the Constitution: matters due to be
regulated by the Nationalrat (federal parliament) are explicitly listed in the Constitution. With
regard to these matters, provincial parliaments do not have legislative power. Matters not
(explicitly) designated by the Constitution as federal matters belong to the jurisdiction of the
Landtage (provincial parliaments).

Under the Constitution, neither the Federation nor the states have the exclusive power to
regulate “anti-discrimination”. The Federation may — and has done so in 1997 regarding
disability — introduce a new clause to the (constitutional) catalogue of human rights
prohibiting discrimination. Amending the Federal Constitution is strictly a federal matter. The
Federation may also implement the anti-discrimination clause if and insofar as
implementation is linked to matters coming within the legislative powers of the Federation
(such as labour law, public transport law, civil law).

Labour law legislation falls into the competency of the Federation (Art. 10 par. 1 lit. 11
Federal Constitutional Law [Bundes-Verfassungsgesetz], B-VG). Just in the area of labour law
of agricultural workers and the labour protection of agricultural workers and agricultural
salaried employees the legislative powers are divided between the federation and the states:
legislation of principles by the federation and implementing legislation by the states (Art. 12
B-VG).

Legislation in respect of employees (civil servants) of the nine states and of local authorities
(regional public employment) rests exclusively with those federal states alone (Art. 21 B-VG);
with the notable exceptions of teachers at public compulsory schools (Art. 14 par. 2 B-VG)
and of teachers at certain agricultural schools and educators at certain agricultural students’
hostels (Art. 14a par. 2 lit. e and Art. 14 a par. 3 lit. b B-VG).

Legislative power regarding self-employment, education/training and
workers/employers/occupational organisations is divided between the federal states and the
Federation; the states hold legislative power, for instance, in areas such as kindergartens and
juvenile educational institutions, hospitals, nursing homes, ambulance services, funeral-
services, fire-brigades and chambers® of agricultural workers/employers (Art. 10 — 15 B-VG).

Civil law is a competence in principle held by the Federation, the federal states can only act
in a rather small “window of competence” opened by Art. 15 (9) B-VG (Federal
Constitutional Law), which states: “Within the field of their legislation, the Lander are

! Chambers are public law entities established by statute and involving compulsory membership of all workers/employers in
the respective field.
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competent to adopt the provisions necessary for the regulation of subject also in the field of
criminal and civil law.”

0.2 State of implementation

List below the points where national law is in breach of the Directives. This paragraph should

provide a concise summary, which may take the form of a bullet point list. Further

explanation of the reasons supporting your analysis can be provided later in the report.

Has the Member State taken advantage of the option to defer implementation of Directive

2000/78 to 2 December 2006 in relation to age and disability?

e Timeline: Austria has not taken advantage of the option to defer implementation of
Directive 2000/78 to 2 December 2006 in relation to age and disability and therefore not
met the timeline for implementation.

e Levels of implementation within the federal structure: Up to now there is
implementing legislation on the federal level and in eight provinces (Lander). Salzburg,
has not yet enforced implementing legislation.

Disability: On federal level, with Federal Law Gazette | Nr. 82/2005, BGBI. | Nr. 82/2005 a
new set of provisions dealing with discrimination on the ground of disability was published
(10/08/2005). A new *“Disability Equality Act” (Behindertengleichstellungsgesetz) was
passed and three existing acts dealing with disability were amended: Act on the Employment
of People with Disabilities (Behinderteneinstellungsgesetz), Federal Disability Act
(Bundesbehindertengesetz) and the Act on Federal Social Service (Bundessozialamtsgesetz)
now contain essential provisions implementing Directive 2000/78/EC. The Disability Equality
Act in particular contains regulations which go beyond the requirements of the Directive.

Those pieces of legislation mentioned above establish a separate structure for dealing with
discrimination on the basis of disability - separate in that disability was not included in the
framework of provisions, structures and institutions that exists for cases of discrimination on
other grounds. Cases of multiple discrimination that include the ground of disability will
automatically be handled according to these new and specific provisions for disability. The
new provisions came into force on 1% January 2006.

Generally it can be said that with the new provisions the Directive 2000/78 is completely
transposed and implemented into the Austrian legal framework in regard to federal
competences. The scope of protection is broadened considerably beyond the minimum
requirements of the Directive — in particular by inclusion of the areas of access to goods and
services. Central concepts such as “reasonable accommodation” or “disproportionate burden”
are dealt with in detail. Also discrimination by association is explicitly dealt with, though
limited to family members of the disabled person. Direct and indirect discrimination,
instruction to discriminate, harassment and victimisation are dealt with. There is a substantial
shift of the burden of proof. A separate ombudsperson (Behindertenanwalt) has been installed
and the regional offices of the Federal Social Service (Bundessozialamt) will have to conduct
compulsory conciliation and mediation procedures and in every single case before the
applicants can bring their cases to court.

The provincial legislation is generally also dealing with discrimination on the basis of
disability.

e Burden of proof: The (federal) Equal Treatment Act lowers the burden of proof for the
plaintiff but in a way that is different from the way stated in the directives. The burden of
proof does not completely switch over to the respondent, when the plaintiff established
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facts from which it may be presumed that there has been direct or indirect discrimination.
The law states that the respondent has to prove that “it is likely that a different motive —
documented by facts established by the respondent - was the crucial factor in the case or
that there has been a legal ground of justification”. So the respondent is obliged to prove
the likelihood of established facts”. In my view this does not constitute a clear shift of the
burden of proof the way the directive demands, - even though the burden of proof is
lowered. The existing provincial pieces of legislation state a shift of the burden of proof
that is in line with the directives.

With effect of an amendment entering into force on January 1% 2006, the respondent now
has to prove that it is more likely that a different motive was crucial for his/her action.
With this amendment the shift of the burden of proof has considerably converged towards
the requirements of the Directives.

e Harassment: The legislation is falling short in implementing the Directives as the
prohibition of harassment is restricted to the (successful) violation of dignity and the
creation of a certain environment and unsuccessful conduct with (only) the purpose of
violating dignity and creating the specific environment is not covered.

e Independent bodies: The “independent bodies” are not fully independent. For
independent structures without a minister’s responsibility a norm at constitutional rank is
needed under Austrian law. The attempt to provide for a constitutional safeguard of
independence for the Equality bodies was blocked in Parliament by the opposition parties.
Nevertheless practice will show if there is full de facto independence.

e NGO legal standing: Third party intervention is only allowed for one specific NGO
('Klagsverband zur Durchsetzung der Rechte von Diskriminierungsopfern' [Litigation
Association of NGOs Against Discrimination]) in the courts (8. 62 GIBG [ETA]). This
association is open for all specialised NGOs to join in but all NGOs not joining the
Litigation Association are excluded from any special procedural rights.

The same construction was chosen under the amended Act on the Employment of People
with Disabilities — the Behinderteneinstellungsgesetz, here the Osterreichische
Arbeitsgemeinschaft fir Rehabilitation [Austrian National Council of Disabled Persons] is
the NGO entitled to intervene in court cases. In addition, for the purposes of the new
Behindertengleichstellungsgesetz [Disability Equality Act], there is a limited competence
for this NGO to initiate a class action.

e There is no legal standing of NGOs in the courts under the Bundes-
Gleichbehandlungsgesetz [Federal-Equal Treatment Act].

e Dialogue with NGOs and social dialogue: There is no dialogue with NGOs at all and no
standardised social dialogue on antidiscrimination.

e Compensation: limitation to a maximum amount (as low as EUR 500) if the employer
proves that the victim would not have been recruited or not promoted anyway; in case of
termination no compensation if victim does not return to the (discriminatory) employer.
This sanction is not effective, dissuasive and proportionate.

e Penalties: maximum administrative fine of as low as EUR 360, and exclusion of
punishment for employers as first-time-offenders (admonition only) in cases of
discriminatory job-advertisements. This sanction is not effective, dissuasive and
proportionate, either.
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0.3 Case-law

Provide a list of any important case-law within the national legal system relating to the

application and interpretation of the Directives. This should take the following format:

a. Name of the court

b. Date of decision and reference number (or place where the case is reported). If the
decision is available electronically, provide the address of the webpage.

C. Name of the parties

d. Brief summary of the key points of law (no more than several sentences)

=>»Please use this section not only to update, complete or develop last year's report, but also to
include information on important and relevant case law concerning the equality grounds of
the 2 Directives, even if it does not relate to the legislation transposing them (e.g. if it
concerns previous legislation unrelated to the transposition of the Directives)

There is still no relevant case-law
1. GENERAL LEGAL FRAMEWORK

Constitutional provisions on protection against discrimination and the promotion of
equality

a) Briefly specify the grounds covered (explicitly and implicitly) and the material scope of the
relevant provisions. Do they apply to all areas covered by the Directives? Are they broader
than the material scope of the Directives?

b) Are constitutional anti-discrimination provisions directly applicable?

¢) In particular, where a constitutional equality clause exists, can it (also) be enforced
against private actors (as opposed to the State)?

The general principle of equality is enshrined in Art. 2 of the Basic Law of the State 1867
(‘Staatsgrundgesetz’, StGG) and in Art. 7 of the Federal Constitutional Act 1929 (‘Bundes-
Verfassungsgesetz’, B-VG). Art. 2 Staatsgrundgesetz stipulates: ‘All citizens are equal before
the law’; Art. 7 B-VG also provides that all citizens are equal before the law and adds that
privileges according to birth, sex, social standing, class and religion are excluded and that no
one may be disadvantaged on the basis of his disability. The list in the latter sentence is
merely a demonstrative one, as the first sentence provides for a full equal treatment
obligation. The state is bound by the constitution and the fundamental rights enshrined therein
in all its activities, also when it acts as an employer (for both categories of its employees: civil
servants and employees with contracts of employment).

It is undisputed that the equal protection clause of the Constitution is legally binding for
legislative powers as well as law enforcement agencies.?> A decision of a law enforcing
agency violates the equal protection clause if the decision is based on law violating the equal
protection clause, if the agency has interpreted the law in a way that is not in harmony with
the equal protection clause, or if the agency otherwise has acted arbitrarily. More importantly,
acts of parliament violate the constitutional equal protection clause when differences in
treatment or equality of treatment are not based on objective grounds or objective
justifications. The constitutional equality clause can not be enforced against private actors as
it binds the state.

The Constitutional Court does not use the word “discrimination” when ruling under the equal
protection clause of the Austrian Constitution. The Court concentrates on asking whether or
not the applicant was placed at a disadvantage, by different or equal treatment, as the case

2 Berka 1999 no. 917; Walter/Mayer 2000 no. 1346.
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may be. If different or equal treatment is somehow disadvantageous, the Court proceeds
scrutinising whether or not the applicant’s treatment is objectively justified. Even when
acknowledging indirect discrimination in sex discrimination cases in 1993, the Court
refrained from using the term “discrimination”.

According to the Constitutional Act BGBI (Federal Law Gazette) 1964/59, the European
Convention of Human Rights (ECHR) and its protocols are forming part of the Austrian
constitution. Art. 14 ECHR therefore is not only binding international law but also Austrian
domestic constitutional law.

Besides these general equality-clauses Austrian constitutional law makes some special
provisions banning discrimination on the basis of race, language or religion (Art. 66 & 67
Treaty of St. Germain 1919) and race, colour, descent or national or ethnic origin (Art. |
Federal Constitutional Act for the Implementation of the Convention on the Elimination of all
Forms of Racial Discrimination 1973).

The constitution also includes the commitment of the Republic of Austria to guarantee equal
treatment of disabled and non-disabled persons in all areas of daily life (Art. 7 par. 1 B-VG)
and to real equalisation of man and woman (Art. 7 par. 2 B-VG).

In addition to those provisions of the federal constitution, some of the constitutions of the nine
Austrian states (‘Bundesléander’) contain fundamental rights, among them equality rights.

2. THE DEFINITION OF DISCRIMINATION
2.1 Grounds of unlawful discrimination

Which grounds of discrimination are explicitly prohibited in national law? All grounds
covered by national law should be listed, including those not covered by the Directives.
Federal level: gender, ethnic affiliation (ethnische Zugehorigkeit), religion, belief, age, and
sexual orientation, part time employment, disability

Provincial level:

Lower Austria: gender, ethnic affiliation, religion or belief, disability, age, sexual
orientation (sexuelle Orientierung)

Carinthia: gender, ethnic affiliation, religion or belief, disability, age, sexual orientation
(sexuelle Ausrichtung)

Styria: gender, race or ethnic origin, religion or belief, disability, disability of a relative, age,
sexual orientation (sexuelle Orientierung)

Vienna: gender, race, ethnic origin, religion, belief, age, sexual orientation (sexuelle
Ausrichtung)

Burgenland: gender, ethnic affiliation, religion, belief, disability, age, sexual orientation

Upper Austria: gender, racial or ethnic origin, religion, belief, disability, age, sexual
orientation

Tyrol: gender, ethnic affiliation, religion, belief, disability, age, sexual orientation
Vorarlberg: gender, ethnic affiliation, religion, belief, disability, age, sexual orientation
Salzburg: gender
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2.1.1 Definition of the grounds of unlawful discrimination within the Directives

a) How does national law on discrimination define the following terms: racial or ethnic
origin, religion or belief, disability, age, sexual orientation?

b) Where national law on discrimination does not define these grounds, how far have
equivalent terms been used and interpreted elsewhere in national law (e.g. the interpretation
of what is a ‘religion”)?

c) Are there any restrictions related to the scope of ‘age’ as a protected ground (e.g. a
minimum age below which the anti-discrimination law does not apply)?

The notion of “race” was taken out of the text_in the federal legislation and “race and ethnic
origin” are now both represented by the term “ethnic affiliation” (ethnische Zugehérigkeit)®.
This was strongly supported by many NGOs as the German term “Rasse” was one of the most
misused expressions under the Nazi regime. This does not change the scope but is an
expression of sensitivity regarding language.

The explanatory notes of the new Gleichbehandlungsgesetz (Equal Treatment Act) state:

“The directive on anti-racism does not contain a definition of “race and ethnic origin”.
Theories which attempt to determine of separate race are rejected. The use of the term
“’race” does not imply an acceptance of such theories. As benchmark for the interpretation
of the open and broad directive we have to think of international norms, especially the
Convention on the Elimination of all Forms of Racial Discrimination CERD, additionally Art.
26 of the ICCPR can be used. CERD deals with discrimination based on “race, colour,
descent, or national or ethnic origin”, Art. 26 ICCPR obliges the ratifying states to provide
protection against discrimination inter alia on the grounds of race, skin-colour, language,
religion, and national origin. As a back-up for interpretation, also ILO Convention Nr. 111
as well as Art. 14 of the Human Rights Convention shall be named.

Also Art. IX para. 1 fig. 3 of the Introductory Provisions to the Code of Administrative
Procedure (EGVG) states an administrative penal sanction for discrimination of a person due
to his/her race, skin-colour, national or ethnic origin, religious faith or disability and can
therefore also be used to interpret the term “race”. The use of the term *“race” in the above
mentioned instruments shows that the term ““race” is quite commonly used in legal texts,
albeit the terms “race and ethnic origin” — understood correctly according to international
law — can not be seen in a way that they refer to biological relationships to a distinct ethnic
group in the sense of a theory of descent. The above mentioned sources are rather useful to
support a more culturally orientated view of the problem of ethnic discrimination. Addressees
of discrimination are persons who are perceived by others as being ““strange” because they
are not seen as members of the regional majority population due to some distinct differences.
Discrimination in these cases is related to differences which are perceived as natural due to
myths of descent and affiliation and which can not be modified by the affected persons.

Common manifestations are discriminations on the grounds of skin-colour and other details
of outward appearance as well as a mother tongue seen as ““strange”. Also ethnic groups are
“imagined communities” formed either by self-commitment or attribution by others which
can not solely be based on biologic or other factual differences. Ethnic groups refer to
commonalities stemming from skin-colour, descent, religion, language, culture, or customs.”

Definition of religion and belief:

The Austrian legal framework does not contain a legal definition of religion or belief.
Nevertheless, the explanatory notes for the ,,Bundesgesetz iber die Rechtspersonlichkeit von

% Nevertheless, some provincial legislation still sticks to the terms ,,race and ethnic origin“. Both wordings are seen to be
completely congruent in their scope — only differing in the level of language-sensitivity.
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religiosen Bekenntnisgemeinschaften* (The Federal Law on the Status of Religious
Confessional Communities) contains the following (non binding) definition of the term
religion: “‘Religion: Historisch gewachsenes Geflige von inhaltlich darstellbaren
Uberzeugungen, die Mensch und Welt in ihrem Transzendenzbezug deuten sowie mit
spezifischen Riten, Symbolen und den Grundlehren entsprechenden Handlungsorientierungen
begleiten.,,[Religion: A structure of convictions whose content is representable and has been
growing in history to explain human kind and the world in its transcendent meaning and to
accompany them with specific rites, symbols and give them orientation in accordance with
basic principles and doctrine.]

The explanatory notes of the amended Equal Treatment Act state:

“Also the terms ““religion and belief”” are not defined by European law. Regarding the aims of
the ““framework-directive” they must be interpreted in a broad manner. Especially ““religion”
is not restricted to churches and officially recognised religious communities. Nevertheless, it
has to be noted that for a religion there are minimum requirements concerning a statement of
belief, some rules for the way of life and a cult. Religion is any religious, confessional belief,
the membership of a church or religious community. Brockhaus defines Religion formally as a
system to address in its dogma, practice and social manifestations the last questions of human
society and individual life and to find answers to these. According to the respective basic
philosophy of salvation and in relation to the respective “experience of mischief” every
religion has got its own goal of salvation and its way to salvation. This exists in close relation
to the 2unavailability? which is perceived as a personal (god, gods) and impersonal (rules,
cognition, knowledge) transcendence. Also the wearing of religious symbols and clothes is
covered by the scope of protection, as the membership to a specific religion can be assumed
by these or these are perceived as an expression of a certain religion. It constitutes an
infringement of the prohibition of discrimination, if the employer acknowledges the wishes of
a specific group while not acknowledging those of another group. The term ““belief” is tightly
connected with the term “religion”. It is a classification for all religious, ideological,
political and other leading perceptions of life and of the world as a construction of sense, as
well as for an orientation of the personal and societal position for the individual
understanding of life.

In the context of this law, “belief” means non-religious belief as the religious part is fully
covered by the term “religion™. Belief is a system of interpretation consisting of personal
convictions concerning the basic structure, modality and functions of the world; it is not a
scientific system. As far as beliefs claim completeness, they include perceptions of humanity,
views of life, and morals. In regard to recruitment conditions it must not be regarded as
important whether a (potential) employee is, for example, atheist, as long as there is no
justification for this stated by law.”

Definition of disability:

Generally, in Austria, defining “disability” is a matter of statutory law rather than of case law.
Several fields of law include lengthy definitions of the term “disability”. Courts did not come
up with definitions of their own. The subsequent definitions are the most important statutory
definitions.

Act on the Employment of People with Disabilities — the Behinderteneinstellungsgesetz —
defines “disability” as follows: “Disability is the result of a deficiency of functions that is not
just temporary and based on an physiological, mental, or psychological condition or an
impairment of sensual functions which constitutes a possible complication for the
participation in the labour market. Such a condition is not deemed temporary if it will is likely
to last for more than 6 months.”
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8 3 of the Disability Equality Act [Behindertengleichstellungsgesetz] defines: “For the
purposes of this Act, disability is the result of a deficiency of functions that is not just
temporary and based on an physiological, mental, or psychological condition or an
impairment of sensual functions which constitutes a possible complication for the
participation in society. Such a condition is not deemed temporary if it is likely to last for
more than 6 months.”

e Under state law on public assistance the term “disabled people” (Behinderte) applies to
“people who are, because of an impairment, permanently and severely restricted in their
ability to live an independent life, especially with regard to adequate education,
vocational training, and suitable employment” or to “people who, as a result of
physiological, mental, psychological, or multiple impairments not specifically related to
age, and because of the loss of essential functions, are permanently and severely restricted
in their vital social relations, especially with regard to education, vocational training,
development of personality, employment, and integration into society; the term also
applies if these restrictions will, according to medical science, occur in the foreseeable
future, in particular in the case of young children”.

e The definition laid down by Austrian pension law (traditionally, a part of social security
law) reads: “Persons insured under the ASVG 1955 are deemed disabled if — without
rehabilitation — they would, because of an impairment, now or in the foreseeable future
be likely to qualify for an invalidity pension; impairments primarily related to age are not
deemed impairments under this paragraph.”

These definitions are clearly shaped by the legal context they relate to. The first definition
governs the employers’ duty to employ people with disabilities, the second one relates to
means-tested benefits, the third one to medical, vocational, and social rehabilitation in the
context of pension law. Differences in context generate different meanings. The third
definition (context: pension law) is very narrow. The right to be granted an invalidity pension
remains limited to a rather small group of disabled people. The scope of the second definition
(context: public assistance) is utterly broad, covering a wide range of individual needs.
Notwithstanding the differences, the definitions share a common element: The definitions are
all based on a medical understanding of disability. The definitions draw attention to
deficiency and abnormality, the lack or loss of ability to conform with what is considered
normal, and on measures to overcome those deficiencies or burdens. Austrian legislation on
social and labour law is not familiar with the social model of disability.

At provincial level in disability is dealt with in the implementing legislation. For example, the
Styrian Law [Steirisches Landes-Gleichbehandlunggsgesetz, Stmk. LGBI. 66/2004, vom
6.Juli 2006 [Styrian Provincial Equal Treatment Act of July 6™ 2004, Styrian Provincial law
Gazette 66/2004]) contains a definition of disability: “8 4 (4) People with disabilities are
persons whose corporal functions, mental ability or psychological condition will - presumably
for a period longer than six months - diverge from a condition typical for their specific age;
and whose participation at the life in society is therefore restricted.”

Definition of age:

The explanatory notes of the amended Equal Treatment Act state:

“Regarding the criterion “age” all workers are protected irrespective of minimum or
maximum ages, unless specific requirements of training require the establishment of a
maximum age for recruitment. Regulations restricting the access to a certain career with a
certain maximum age are inadmissible. The ground *“age” also covers discrimination on the
ground of young age.”
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Definition of sexual orientation:

The explanatory notes of the amended Equal Treatment Act state:

“This law uses the term ““sexuelle Orientierung™ in translating the term ““sexual orientation”
used by the Directive. This is a commonly used and accepted term. The term is to be
interpreted broadly and generally means ““heterosexual, homosexual and bisexual”. The main
target of the law is to safeguard protection of gay and lesbian workers from discrimination.
Discrimination of homosexual partnerships compared to unmarried heterosexual
partnerships is prohibited; voluntary social benefits are to be granted to all partnerships or
only to married couples. Privileges for marriage remain permissible.

2.1.2 Assumed and associated discrimination
a) Does national law prohibit discrimination based on assumed characteristics?

In regard to assumed criteria for discrimination the explanatory notes to the
Gleichbehandlungsgesetz (Equal Treatment Act) are very clear:

“Der Gleichbehandlungsgrundsatz gilt unabhéangig davon, ob der Umstand, auf Grund
dessen die Diskriminierung erfolgt (z.B. Rasse oder ethnische Herkunft, etc.), tatsachlich
vorliegt oder vermutet ist.“ [The principle of equal treatment is applicable irrespective of the
fact whether the reasons for the discrimination (e.g. race or ethnic origin) are factually given
or only assumed.]

The wording of the Viennese Anti-Discrimination Act, Viennese Law Gazette 35/2004
[Wiener Antidiskriminierungsgesetz, LGBl 35/2004] seems to exclude assumed
discrimination as its § 3 (1) defines direct discrimination: ..., when a person — on the ground
of one of the attributes_listed (gender, race, ethnic origin, religion, belief, disability, age,
sexual orientation) - is put on a disadvantage in a comparable situation compared to another
person to whom this attribute does not apply.

b) Does national law prohibit discrimination based on association with persons with
particular characteristics?

No federal Austrian law expressly deals with the question of discrimination on the ground of
association for discriminatory grounds other than disability. The idea of protecting this kind
of possible discrimination is not very widespread in Austria but a clear answer can only be
given by the courts. The formulation “on the ground of...” that is used by the
Gleichbehandlungsgesetz (Equal Treatment Act) is in principle open to such an interpretation
though there is no hint that the lawmakers had this meaning in mind when deciding on the
bill.

On federal level the Disability Equality Act states in its § 4 that the prohibition of
discrimination is also extended to relatives (parents, children, siblings, partners) if they fulfil
their caring duties in relation to their disabled relative or partner. This means that carers who
are not family members would not be protected and neither would family members who are
not carers. Also in cases of harassment, close relatives and partners have an individual
entitlement towards the harasser.

The same is stated in 8 7b of the Act on the Employment of People with Disabilities which
protects close relatives with caring responsibilities.

The Styrian Equal Treatment Act expressly prohibits discrimination of persons on the ground
of the disability of a relative. As relatives the law defines”: the spouse, all relatives in direct
line, the collateral relatives of second degree, even if the relation is illegitimate brothers and

“ See: § 4 (5) Styrian Equal Treatment Act, Styrian Provincial Law Gazette Nr. 66/2004
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sisters-in-law, adoptive parents and adopted children as well as common law spouses and
their children.

2.2 Direct discrimination (Article 2(2)(a))

a) How is direct discrimination defined in national law?
Generally, with the exception of the Viennese Laws®, all laws passed in transposing the
directives so far use the wording of the Directives to define direct discrimination.

b) Does the law permit justification of direct discrimination generally, or in relation to
particular grounds? If so, what test must be satisfied to justify direct discrimination? (See
also 4.7.1 below).

According to this definition taken from the directives there is generally no way of justifying
direct discrimination.

c¢) In relation to age discrimination, if the definition is based on ‘less favourable treatment’
does the law specify how a comparison is to be made?

Also the exceptions to this general rule are strictly taken from the Directives. Also in regard
to age discrimination the (Federal) Equal Treatment Act quotes the Directive.
The law does not give hints on how to test “less favourable treatment”.

= 2.2.1 Situation Testing

a) Does national law permit the use of ‘situational testing’? If so, how is this defined and
what are the procedural conditions for admissibility of such evidence in court.

The method of situation testing is not mentioned by any legislation. Generally there are no
formal limits to establish evidence to a court as long as there is no explicit legal rule against
it. So situation testing will be in principle permitted. There are no defined conditions for using
this kind of evidence in court and as we do not have any case law yet, there is no information
about how courts will handle such cases.

b) Outline important case-law within the national legal system on this issue.

There is no case-law on this issue

¢) Outline how situation-testing is used in practice and by whom (e.g. NGOs)

NGOs are preparing situation testing but so far no such cases have been brought before a
court. The process of preparation includes the introduction of a small handbook or guideline
setting strict standards for testers and for documentation of the testing. This is at the moment
developed under the umbrella of the Litigation Association of NGOs Against Discrimination.
2.3 Indirect discrimination (Article 2(2)(b))

a) How is indirect discrimination defined in national law?

% (see above 2.1.2) The wording of the Viennese Anti-Discrimination Act [Wiener Antidiskriminierungsgesetz, LGBI
35/2004] Viennese Law Gazette 35/2004 seems to exclude assumed characteristics in (...) is put on a disadvantage in a
comparable situation compared to another person to whom this attribute does not apply. The same definition is used in the
18th amendment to the Service Order 1994, Viennese Provincial law Gazette 36/2004
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The Equal Treatment Act defines: “Indirect discrimination shall be taken to occur where an
apparently neutral provision, criterion or practice would put persons of an ethnic origin or
persons with a particular religion or belief, a particular age or a particular sexual
orientation at a particular disadvantage compared with other persons, unless that provision,
criterion or practice is objectively justified by a legitimate aim and the means of achieving
that aim are appropriate and necessary.””®

b) What test must be satisfied to justify indirect discrimination?

The explanatory notes of the Equal Treatment Act give no further help for the interpretation
of a “legitimate aim”, and “appropriate” and *“necessary” means. So it will be up to
jurisprudence to find a standard test for these criteria. It seems clear that “legitimate” has to be
interpreted narrowly, not just meaning “legally allowed” and that necessary means a “conditio
sine qua non”.

For the ground of disability, see under the “reasonable accommodation” section.

c) Is this compatible with the Directives?
The wording is directly taken from the Directives so it is compatible. As there is no
jurisprudence on that provision up to now, we can not say anything about practice.

d) In relation to age discrimination, does the law specify how a comparison is to be made?
No. The law quotes the Directive only in this respect. There is no case law on it so far.

= 2.3.1 Statistical Evidence

a) Does national law permit the use of statistical evidence to establish indirect
discrimination? If so, what are the conditions for it to be admissible in court.

b) Is the use of such evidence commonly used?

c) Please illustrate the most important case law in this area.

There is no case law, but also no general restriction for the use of statistical data. Until now

no case of discrimination was brought to court using statistical data as evidence.

d) Are there national rules which permit data collection? Please answer in respect of all 5
grounds.

The Austrian Act on Data Protection (Datenschutzgesetz) defines in its 8 4/2 as “sensitive
data” the following: racial and ethnic origin, political opinion, membership of a trade union,
religious or philosophic belief, health and sexual life. These data can only be collected after
undergoing a detailed special procedure and assessment by the Data Protection Council
(Datenschutzrat). So we can say that it is not completely prohibited by law to collect these
data, but employers will generally not be able to prove any sufficient justification for being
allowed to collect these data of their employees. They will nevertheless have records on the
number and the classification of their disabled employees, as this is important information in
regard to their specific labour law position (dismissals protection, quota limits). It is possible
to collect data on country of birth, citizenship (employers have to have records on citizenship)
and language.

® § 19 (2) Gleichbehandlungsgesetz, BGBI.: | 2004/66 [Equal Treatment Act, Federal Law Gazette Nr. | 2004/66] and similar
or exactly alike is the wording of all the definitions in the existing provincial legislation (Styria, Carinthia, Lower Austria,
Vienna)
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In Austria some information of this kind is collected by nationwide censuses (at intervals of
10 years). The census contains questions about: county of birth, citizenship, colloquial
language, age, marital status and religious faith; questions concerning ethnic origin, disability
or sexual orientation are not included.

The laws do not give any new possibility to plaintiffs of discrimination cases to gain
additional information from the respondent. So this data will still be primarily used by
respondents to prove that discrimination has not occurred. The case is different for the
“National Equality Body” which can obtain any kind of information from employers or
administrative bodies they find useful. These data will nevertheless not be given to any
individual complainants for use in court.

There is a whole set of different definitions of disability throughout the country due to the
federalist structure. In regard to people with disabilities in the workforce there is a legal
system to determine whether someone is disabled (resulting in a percentage classification; e.g.
75% disabled) according to the Behinderteneinstellungsgesetz (Act on Employment of People
with Disabilities). As there is an obligation for all companies with more than 25 employees to
employ at least one disabled person, this data is also collected and kept by the Federal Office
for Social Affairs (Bundessozialamt).

Most other issues concerning disability are dealt with by the provinces, records and files are
kept in the respective offices and not administered centrally.

2.4 Harassment (Article 2(3))

a) How is harassment defined in national law? Include reference to criminal offences of
harassment insofar as these could be used to tackle discrimination falling within the scope of
the Directives.

Harassment is dealt with in the workplace and the “other” scope of directive 2000/43/EC. So
protection against harassment is provided for, when a person at the workplace is harassed by
the employer himself/herself or if the employer is guilty not to use appropriate means given
by legal act, norms of collective labour law or the employment contract, to take remedial
action when the employee is harassed by any third person, even beyond a workplace
relationship.

§ 21 (2) of the Equal Treatment Act’ defines:

Harassment is unwanted conduct related to one of the grounds listed in § 17 which

1. infringes a person’s dignity,

2. is unacceptable, undesirable and offensive (indecent) to the person affected and

3. creates an intimidating, hostile or humiliating environment for the person affected.

The provisions protecting against harassment on the ground of disability use the same
wording.

The legislation falls short in implementing the Directives as it restricts the prohibition of
harassment to the (successful) violation of dignity and the creation of a certain environment
and does not cover (unsuccessful) conduct with (only) the purpose of violating dignity and
creating the specific environment, as required by the Directives.

Only the Carinthian Anti-Discrimination Act [Kartner Antidiskriminierungsgesetz] and the
Lower Austrian Equal Treatment Act [Niederosterreichisches Gleichbehandlungsgesetz) do
not demand to successful violation of dignity to safeguard protection against harassment.

7 and similar do all other federal or provincial pieces of legislation
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Another provision coming close to racist or religious harassment is Art. 117 para. 3 of the
Criminal Code in connection with § 115 Criminal Code (8 117 Abs. 3 StGB/Strafgesetzbuch)
that accepts the fact that verbal insults because of the membership to a certain ethnic, racial or
religious group ask for a better protection than “normal” insults to a person's honour. This
provision gives the victim of racist insults the possibility to enable the public prosecutor to
prosecute the matter (Ermdachtigungsdlikt) whereas “normal” insults (8 115 StGB) have to be
brought to court by the victim in private - facing a great risk of cost.

b) Is harassment prohibited as a form of discrimination?
Yes, 8 21 (1) Equal Treatment Act states that all forbidden forms of harassment are
discrimination. This concept is basically taken over by all other specific pieces of legislation.

c) Are there any additional sources on the concept of harassment (e.g. an official Code of
Practice)?
No.

2.5 Instructions to discriminate (Article 2(4))

Does national law prohibit instructions to discriminate?

Instruction to discriminate is defined as being deemed to be discrimination just as the
directive says. Instruction to harassment is also defined as being discrimination in the federal
laws as well as by respective provincial laws.

= 2.6 Reasonable accommodation duties (Article 2(2)(b)(ii) and Article 5 Directive
2000/78)

a) How does national law implement the duty to provide reasonable accommodation for
disabled people? In particular, specify when the duty applies, the criteria for assessing the
extent of the duty and any definition of ‘reasonable’. e.g. =» does national law define what
would be a "disproportionate burden" for employers or is the availability of financial
assistance from the State taken into account in assessing whether there is a disproportionate
burden?

b) Does failure to meet the duty count as discrimination? Is there a justification defence?
How does this relate to the prohibition of direct and indirect discrimination?

From 1.1.2006 Austrian law has imposed upon employers the duty to provide reasonable
accommaodation.

8 6 of the Act on the Employment of People with Disabilities states:

“Employers are obliged to take the appropriate and according to individual cases the
necessary measures to enable persons with disabilities to enjoy access to employment or
occupation, to promotion and to participate in vocational training as well as in in-service
training, unless such measures would pose a disproportionate burden on the employer. Such
burden shall not be deemed disproportionate if it can sufficiently be compensated by public
aid funds according to federal or provincial regulations. **

8 7c of the Act on the Employment of People with Disabilities states:
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“It shall not be deemed indirect discrimination if the removal of conditions which constitute
the disadvantage, especially of barriers® would be illegal or would pose an unreasonable and
disproportionate burden on the employer. When testing whether a burden is disproportionate,
the following has to be taken into account in particular:

- the necessary effort to eliminate the conditions constituting the disadvantage,

- the economic capacity of the employer

- public financial assistance available for the necessary improvements

- the time span between the coming into force of this Act and the alleged discrimination.

In case the removal of conditions which constitute the disadvantage turns out to be a
disproportionate burden in this sense it shall still be deemed discrimination if the employer
failed to improve the situation of the affected person at least in a considerable way in order to
reach the best possible approximation to equal treatment.

When assessing whether certain circumstances constitute indirect discrimination it has to be
taken into account whether relevant legislation exists in regard to accessibility and to what
extent it has been complied with. Premises or other facilities, means of transport, technical
equipment, information systems or other dedicated spheres of life shall be deemed accessible
[barrierefrei] if they can be accessed and used by people with disabilities in a customary way,
unassisted and without extra difficulty.”

Under the Behinderteneinstellungsgesetz, employers (or disabled people) may apply for
grants or loans compensating for special costs related to the employment of people with
disabilities (technical appliances, personal assistance, training, creation of suitable jobs,
wage). The decision whether or not grants, loans, or wage subsidies are eventually accorded,
lies in the unfettered discretion of the Ausgleichstaxfonds administered by the Minister for
Social Security and Generations.

The idea of reasonable accommodation is not completely new to the Austrian legal system.
Even without specific legislation, over the last decades, however, courts have developed
guidelines involving aspects of “reasonable accommodation”, at least in the context of
dismissal. When ruling upon the lawfulness of a dismissal, the Administrative Court (VWGH)
as well as the Supreme Court (OGH)® has consistently held that an employer may not dismiss
instantaneously if the employee has lost the physical or mental aptitude necessary to carry on
with the job.'® The employers’ duty to care for the employees (Fiirsorgepflicht) demanded —
so the courts ruled — otherwise. Under that duty, employers must first try to adjust the
employee’s duties (adjustments with regard to physical requirements of the job, stress factors,
time, place, working environment, colleagues, technical appliances, etc.). Dismissal ought to
be regarded as a last resort: “Dismissal on account of incompetence must take place only if
the employee has lost the ability to do his or her former job and the ability to perform well in
another position that is reasonable and adequate, both from the perspective of the employer
and the employee”.

The employers’ duty to care (Firsorgepflicht) is activated only when employees can be
expected (if necessary: after re-training) to be able to fulfil the new terms of their contract.™
The larger the number of employees is, the stricter is the employer’s duty to make reasonable

8 The term “barriers” is not defined or specified by law, it nevertheless seems that the legislator wants it to be interpreted in a
broad sense, to include physical, technological barriers and daunting procedures.

® It is up to the VWGH (Administrative Court) to decide upon the lawfulness of a dismissal if the employee is covered by the
Behinderteneinstellungsgesetz; otherwise the decision lies with the Supreme Court (OGH).

10 gee, e.g., OGH 29/04/1992, 9 ObA 18/92; OGH 11/01/2001, 8 ObA 188/00f; VWGH 22/02/1990, 89/09/0147; VWGH
25/04/1991, 90/09/0139; VWGH 04/10/2001, 97/08/0469.

1 OGH 29/04/1992, 9 ObA 18/92.
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adjustments.’® Dismissal must never be pronounced solely on account of an employee’s
disability.’® If (suitable) other positions are in principle at hand the employer must even
consider assigning a post that gives title to an increased rate of pay.'* Allowances and grants
available under the Behinderteneinstellungsgesetz are to be taken into account when the
“reasonableness” of adjustments is to be judged.'® However: The employer is not obliged to
create a “new” post in the company, specifically tailored to meet the needs of the employee.
And if dismissal seems necessary to prevent the company’s bankruptcy or other grave
disturbances, the employee’s interests are usually outweighed by the interests of the
employer.*°

To enhance predictability and publicity, parliament decided in 1998 to convert some of the
courts’” principles into statutory law. Since January 1999, the Behinderteneinstellungsgesetz
explicitly demands that support available under § 6(2) Behinderteneinstellungsgesetz (grants,
loans) is to be taken into account when the employers’ and the employees’ interests are to be
balanced. The Behinderteneinstellungsgesetz also provides that an employer cannot
reasonably be expected to continue employment if

e the work formerly allotted under contract becomes redundant and assigning a new
position involved a heavy burden (erheblicher Schaden);

e the disabled person is no longer able to fulfil the contract and assigning a new position
involved a heavy burden;

e the disabled person persistently breaches the terms of the contract and continuing
employment undermined work discipline.

Case law and statutory law, therefore, do cover “reasonable accommodation”. The new laws
have not yet been tested in court.

¢) Has national law implemented the duty to provide reasonable accommodation in respect of
any of the other grounds?

No.

d) Does national law require buildings and infrastructure to be designed and built in a
disability-accessible way? If so, could and has a failure to comply with such legislation be
relied upon in a discrimination case based on the legislation transposing Directive 2000/43?

Yes, see above quotation of 8 7c of the Act on the Employment of People with Disabilities. In
addition the Disability Equality Act also explicitly refers to accessibility of buildings and
services. § 8 of this Act states a new obligation for the Federal Administration (Der Bund) to
start a plan to safeguard accessibility of all premises used by the Federal Administration from
December 31% 2006. This plan shall be implemented in stages (Etappenplan Bundesbauten).

=» 2.7 Sheltered or semi-sheltered accommodation/employment
a) To what extent does national law make provision for sheltered or semi-sheltered

accommodation/employment for disabled workers?
b) Would such activities be considered to constitute employment under national law?

12 OGH 29/04/1992, 9 ObA 18/92. [Supreme Court Decisions]

18 VwGH 22/02/1990, 89/09/0147. [Administrative Court Decisions]

1 OGH 29/04/1992, 9 ObA 18/92. [Supreme Court Decisions]

15 VwWGH 14/12/1999, 99/11/0246. [Administrative Court Decisions]

16 See, e.g., VWGH 22/02/1990, 89/09/0147; VWGH 11/06/2000, 2000/11/0096; VWGH 04/10/2001, 97/08/0469.
[Administrative Court Decisions]
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Generally, sheltered employment is possible under the requirement that the disabled person is
still able to achieve half the productivity of a regular worker [Normalarbeitskraft]. In this case
the employment is treated in the same way as any other employment, so the protection against
discrimination will apply to those contracts and working conditions. Below this level of
ability people with disabilities will not be treated as employees, but will live on social security
and their activities will not constitute employment.

3. PERSONAL AND MATERIAL SCOPE
3.1 Personal scope

3.1.1 EU and non-EU nationals (Recital 13 and Article 3(2) Directive 2000/43 and
Recital 12 and Article 3(2) Directive 2000/78)

Are there residence or citizenship/nationality requirements for protection under the relevant
national laws transposing the Directives?

No. The Laws apply to all persons irrespective of their nationality, although nationality itself
is not a prohibited ground of discrimination. The explanatory notes to the amended Equal
Treatment Act state clearly: “The prohibition of discrimination also protects third country
nationals. Provisions regulating the entrance and the residence of third country nationals as
well as their access to employment and self employment are not affected by the new
regulations.”

3.1.2 Natural persons and legal persons (Recital 16 Directive 2000/43)

Does national law distinguish between natural persons and legal persons, either for purposes
of protection against discrimination or liability for discrimination?

Generally the laws do not make a difference between natural persons and legal persons. From
the formulation of the legal texts we can assume, that the protection against discrimination is
provided for natural persons only but both natural and legal persons can be held liable for
offences.

3.1.3 Scope of liability

What is the scope of liability for discrimination (including harassment and instruction to
discriminate)? Specifically, can employers or (in the case of racial or ethnic origin) service-
providers (e.g. landlords, schools, hospitals) be held liable for the actions of employees? Can
they be held liable for actions of third parties (e.g. tenants, clients or customers)? Can the
individual harasser or discriminator (e.g. co-worker or client) be held liable? Can trade
unions or other trade/professional associations be held liable for actions of their members?

Generally, employers or service-providers can be held liable for the actions of employees
according to the general norms in civil law in cases where a contractual relationship already
exists between the service-provider and the client. For cases of an employment relationship 8
21 of the Equal Treatment Act states in sub.para. (1) fig. 2 that it is deemed a form of
discrimination if the employer culpably neglects to produce relief in cases of harassment
through third persons (including co-workers and clients). The individual harasser or
discriminator can be held liable in any case. The employer is always liable for discriminatory
decisions of superiors affecting their subordinates. There is no specific regulation for
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trade/professional associations, so mere membership of a perpetrator will not activate the
union’s liability.

3.2 Material Scope

3.2.1 Employment, self-employment and occupation

Does national legislation apply to all sectors of public and private employment and
occupation, including contract work, self-employment, military service, holding statutory

office?

In paragraphs 3.2.2 - 3.2.5, you should specify if each of the following areas is fully and
expressly covered by national law for each of the grounds covered by the Directives.

= 3.2.2 Conditions for access to employment, to self-employment or to occupation,
including selection criteria, recruitment conditions and promotion, whatever the branch
of activity and at all levels of the professional hierarchy (Article 3(1)(a))

Is the public sector dealt with differently to the private sector?

The material scope of the new federal legislation is generally covering the whole material
scope of directive 2000/78/EC and 2000/43/EC.

The federal legal framework basically consists of:
1. Equal Treatment Act — ETA (Gleichbehandlungsgesetz)

2. Act on the Equal Treatment Commission and the Equal Treatment Office —
ETC/O (Bundesgesetz Uber die Gleichbehandlungskommission und die
Gleichbehandlungsanwaltschaft, BGBI. | Nr. 66/2004), both Federal Law Gazette I
Nr. 66/2004

3. Federal-Equal Treatment Act — F-ETA (Bundes-Gleichbehandlungsgesetz, BGBI. |
Nr. 65/2004), Federal Law Gazette | Nr. 65/2004

4. Act on the Employment of People with Disabilities, Behinderteneinstellungsgesetz,
BGBI. Nr. 22/1970, last amended by Federal Law Gazette | Nr. 82/2005

5. Disability Equality Act, Behindertengleichstelungsgesetz, BGBI | Nr. 82/2005,
Federal Law Gazette | Nr 82/2005

6. Federal Disability Act, Bundesbehindertengesetz, BGBI Nr. 283/1990, last amended
by Federal Law Gazette | Nr. 82/2005

7. Provincial Equal Treatment Acts and/or Provincial Anti-Discrimination Acts

The Equal Treatment Act (ETA) contains three sections containing material provisions. One
containing equal treatment conditions for the workplace for gender, a second one all the
criteria of directive 2000/78/EC except disability and the third contains the new conditions for
equal treatment outside the sphere of workplace for the race and ethnic origin grounds. In
taking on a federal competence to give principle regulations for some fields of competence
(Grundsatzgesetzgebung) - the ETA also regulates that the nine federal provinces have to
enact some legislation to safeguard equal treatment in the following areas:

o social protection, including social security and healthcare;
0 social advantages;
0 education;
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0 access to and supply of goods and services which are available to the public,
including housing.

In an extra section the ETA enacts principle regulations on equal treatment of agricultural and
forestry workers — using the same system as for all the other work sphere norms.

For the scope of federal government civil servants, the Federal — Equal Treatment Act — F-
ETA (Bundes-Gleichbehandlungsgesetz) was amended and the grounds mentioned in
directives 2000/43 and 2000/78 were added to the scope of protection.

So mainly (on Federal level) there is now a separation into one act concerning the material
scope and one act dealing with the specialised institutions.

As the Directives are not yet implemented in all the federal provinces, public employment in
the missing province (, Salzburg) is not yet covered by the protection.

Concerning material scope, the federal acts are covering all discrimination ’in connection with
employment’. The Equal Treatment Act also prohibits discrimination in access to vocational
guidance, vocational training, advanced vocational training and retraining outside of
employment, and discrimination concerning membership and involvement in an organisation
of workers or employers, or any organisation whose members carry out a particular
profession, including the benefits provided for by such organisations. In self-employment the
Equal Treatment Act*’ covers only access to self-employment.

For the disability ground, the Act on the Employment of People with Disabilities covers the
prohibition of discrimination in the workplace, whereas the Disability Equality Act is directed
against the state and contains provisions to safeguard equal access to goods and services
within the scope of competences of the Federation and the Federal Disability Act mainly
introduces the Ombud for People with Disabilities as a specialised body.

Austrian administrative penal law protects social groups characterised by their ‘race’,
ethnicity, nationality, religion and (since 1997) disability against disadvantage'® (Art. IX par.
1 lit. 3 Introductory Law to the Administrative Procedures Code 1925; [Einflihrungsgesetz zu
den Verwaltungsverfahrensgesetzen’ 1925, EGVG]. Since ‘disadvantage’ is not in any way
restricted to certain fields, also disadvantage in employment and occupation is theoretically
covered. But it has never been used for such cases in practice.

3.2.3 Employment and working conditions, including pay and dismissals (Article 3(1)(c))

Note that this can include contractual conditions of employment as well as the conditions in
which work is, or is expected to be, carried out.

The Equal Treatment Act defines the areas where protection against discrimination shall be
granted in § 17: “... in relation to a working relationship nobody must be directly or
indirectly discriminated against, especially not in relation to

1. access to employment

2. pay

3. voluntary social benefits

4. measures of vocational training, advanced vocational training and retraining
5. professional career, especially promotion

17§ 18 fig. 3 Equal Treatment Act
18 Until 1997 the offence covered only public disadvantage. Since 1997 also non-public disadvantage is an offence (Federal
law Gazette | 63/1997).
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6. other working conditions
7. ending of the working relationship (including dismissal)”

3.2.4 Access to all types and to all levels of vocational guidance, vocational training,
advanced vocational training and retraining, including practical work experience
(Article 3(1)(b))

Note that there is an overlap between ‘vocational training’ and ‘education’. For example,
university courses have been treated as vocational training in the past by the Court of Justice.
Other courses, especially those taken after leaving school, may fall into this category.

The Equal Treatment Act provides for protection against discrimination in relation to:

measures of vocational training, advanced vocational training and retraining (8 17), and
access to vocational guidance, vocational training, advanced vocational training and retraining
beyond a working relationship (auBerhalb eines Arbeitsverhaltnisses) (§ 18)

The Act on Employment of People with Disabilities also deals with the whole scope of
protection.

3.2.5 Membership of, and involvement in, an organisation of workers or employers, or
any organisation whose members carry on a particular profession, including the benefits
provided for by such organisations (Article 3(1)(d))

In relation to paragraphs 3.2.6 — 3.2.10 you should focus on how discrimination based on
racial or ethnic origin is covered by national law, but you should also mention if the law
extends to other grounds.

This protection clause was literally taken from the directive and incorporated into the Equal
Treatment Act in § 18 fig. 2 and in § 7a Act on Employment of People with Disabilities.

3.2.6 Social protection, including social security and healthcare (Article 3(1)(e) Directive
2000/43)

On federal level § 31 of the Equal Treatment Act restricts the protection to discrimination on
the ground of ethnic affiliation. The norm quotes the Directive literally without giving a clear
interpretation of the terms used and without clearly defining the addressees of the regulations.
Only the explanatory notes try to give hints on the interpretation of the scope.

In relation to religion or belief, age, disability and sexual orientation, does national law seek
to rely on the exception in Article 3(3), Directive 2000/787?

On provincial level, Styrian and the Lower Austrian legislation so far do not at all deal with
this part of the implementation, whereas the Carinthian Anti-Discrimination Act explicitly
cites the Directive and fully forbids discrimination in all these fields on the grounds of ethnic
affiliation, religion or belief, disability, age, sexual orientation and gender. This
implementation goes quite far beyond the minimum requirements of the Directives. The
Viennese Anti-Discrimination Act™ also quotes the Directive for this part of the scope and
provides for protection against discrimination on the grounds of race and ethnic origin,
religion, belief, age and sexual orientation (note that disability and gender are not covered).

19 Wiener Antidiskriminierungsgesetz, LGBI. Fiir Wien, 35/2004 (CELEX Nr. 32000L0043)
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=» 3.2.7 Social advantages (Article 3(1)(f) Directive 2000/43)

This covers a broad category of benefits that may be provided by either public or private
actors granted to people because of their employment or residence status, for example, e.g.
reduced rate train travel for large families, child birth grants, funeral grants and discounts on
access to municipal leisure facilities. It may be difficult to give an exhaustive analysis of
whether this category is fully covered in national law, but you should indicate whether
national law explicitly addresses the category of ‘social advantages’ or if discrimination in
this area is likely to be unlawful.

The scope of social advantages is generally covered by the federal legislation (8 31 Equal
Treatment Act). The explanatory notes state that ““among the social advantages in the sense of
this law we count for example cost-free or reduced in price use of public transport, price
reductions for admission tickets for cultural or other events or price reductions for meals in
school for children from low-income families.”

So in this case the Equal Treatment Act binds the state as well as private actors of all kinds to
refrain from discriminatory practices on the ground of ethnic affiliation in regard to social
advantages.

The two provincial legal acts which deal with the issue (Vienna and Carinthia) do not
explicitly mention social advantages but protect the broad scope of “social affairs” (Soziales).
It must be assumed that also the issues of social advantages are covered by this formulation.
Note that the two provincial acts extend protection also to other grounds of discrimination®.

= 3.2.8 Education (Article 3(1)(g) Directive 2000/43)

This covers all aspects of education, including all types of schools. Please also consider cases
of segregation in schools, affecting notably the Roma community. If these cases exist, please
refer also to relevant legal/political discussions that may exist in your country on the issue.

Education is covered by 8 31 (1) fig. 3 of the Equal Treatment Act in regard to the wide
federal competences. The provision succinctly states that nobody must be directly or
indirectly discriminated against on the ground of ethnic affiliation in regard to education. This
binds the state and private actors equally. The term education comprises all forms of
education including higher and further education. The protection covers both state-run and
private educational institutions.

On provincial level both the Viennese as well as the Carinthian legislation state that organs
(civil servants) under their legislation must refrain from any form of discrimination in regard
to education. These general norms seem to be broad enough to cover the protection the
Directives demand for.

Segregation in schools is not a topic touched upon by public or scientific discourse in Austria.
ECRI finds in its report on Austria that the disadvantaged position of Roma, for the most part
non-autochthonous Roma, in education at all levels plays a central role in excluding them
from most other areas of public life. ECRI criticises that funds available for local initiatives to
improve access of Roma youth to education are reportedly extremely limited.

20 \/jenna: race, ethnic origin, religion, belief, age, sexual orientation; Carinthia: ethnic affiliation, religion, belief, disability,
age, sexual orientation, gender
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3.2.9 Access to and supply of goods and services which are available to the public
(Article 3(1)(h) Directive 2000/43)

Does the law distinguish between goods and services available to the public (e.g. in shops,
restaurants, banks) and those only available privately (e.g. limited to members of a private
association)? If so, explain the content of this distinction.

In this respect the Equal Treatment Act only cites the text of the Directive literally®’. So it
applies to goods and services available to the public only and_in regard to ethnic affiliation.

The Disability Equality Act also provides for protection in the area of access to goods and
services (8 2).

3.2.10 Housing (Article 3(1)(h) Directive 2000/43)
To which aspects of housing does the law apply? Are there any exceptions?

In regard to housing the Equal Treatment Act quotes the Directive saying “... regarding
access to and supply of goods and services which are available to the public, including
housing.” (see FN 21)

The protection of the Disability Equality Act also extends to housing.

This protection is valid for “all legal relationships including their initiation and conclusion
as well as the claiming or assertion of benefits outside a legal relationship.”

This constitutes a very broad scope for the protection of housing on the (important) federal
level. The protection is limited to the ground of ethnic affiliation.

The Viennese and the Carinthian laws use the same quotation from the Directive but in both
cases the scope of protection is extended to all grounds covered by the respective
legislation?. This is a very important regulation on the provincial level as the provinces are
extremely important landlords. For example the Vienna Province is Austria’s biggest owner
of housing space and the most important landlord in eastern Austria.

4. EXCEPTIONS
4.1 Genuine and determining occupational requirements (Article 4)

Does national law provide an exception for genuine and determining occupational
requirements? If so, does this comply with Article 4 of Directive 2000/43 and Article 4(1) of
Directive 2000/78?

All existing pieces of legislation for the implementation of the Directives quote the Directives
in this respect. So for example 8 20 (1) of the Equal Treatment Act reads: “Different
treatment in relation to the grounds mentioned in § 17 shall not constitute discrimination
where, by reason of the of the nature of the particular occupational activities concerned or of
the context in which they are carried out, such a characteristic constitutes a genuine and
determining occupational requirement, provided that the objective is legitimate and the
requirement is proportionate.”

The explanatory notes state: “These specific requirements shall be understood in a narrow
sense, meaning that they only cover such occupational requirements which are essentially

21§ 31 (1) fig. 4. Equal Treatment Act (Gleichbehandlungsgesetz)
22 see footnote 20
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necessary to conduct the specific occupation. The justification refers to the means and the
context in or under which the respective occupation has to be carried out. We can in this
respect think of a case where for reasons of authenticity an actor or actress affiliated to a
certain ethnic group is needed. The exception also comprises the areas of health and safety.
This comprises especially those protective provisions regulating a duty to wear uniforms or
helmets for reasons of safety.”

4.2 Employers with an ethos based on religion or belief

a) Does national law provide an exception for employers with an ethos based on religion or
belief? If so, does this comply with Article 4(2) of Directive 2000/78?

Yes, this exception is transposed inter alia by 8 20 (2) Equal Treatment Act, stating: “In the
case of occupational activities within churches and other public or private organisations the
ethos of which is based on religion or belief, a difference of treatment based on a person’s
religion or belief shall not constitute discrimination where, by reason of the nature of these
activities or of the context in which they are carried out, a person’s religion or belief
constitute a genuine, legitimate and justified occupational requirement, having regard to the
organisation’s ethos. **

The law does not explicitly mention that this exception should not justify discrimination on
another ground.

The explanatory notes state in regard to the scope of this exception: “Also the usage of self-
contained forms of enterprises is not excepted from the application of this exception in
fulfilment of the legitimate aims of the above mentioned churches and organisations, where
ethos is inseparably connected with the object of the enterprise.” Especially in rural areas the
Catholic Church is a very influential employer. It seems that the lawmakers want to grant the
benefit of the exception also to such enterprises as breweries, lumber-mills and hotels.

b) Are there any specific provisions or case-law in this area relating to conflicts between the
rights of organisations with an ethos based on religion or belief and other rights to non-
discrimination?

No. It remains to be seen how jurisprudence will handle cases of conflicting rights. Especially
cases regarding sexual orientation might easily bring conflict with the ethos of the Roman
Catholic and other churches.

4.3 Armed forces and other specific occupations

a) Does national law provide for an exception for the armed forces in relation to age or
disability discrimination (Article 3(4), Directive 2000/78)?

b) Are there any provisions or exceptions relating to employment in the police, prison or
emergency services (Recital 18, Directive 2000/78)?

There is no specific regulation concerning the armed forces, police, prison or emergency
services, but the general exceptions of § 13b (3)-(5) of the Federal-Equal Treatment Act
[Bundes-Gleichbehandlungsgesetz®®]. (connected to age). The relevant § 13b (3)—(5) read:

“(3) A different treatment does not constitute discrimination if

28 Das Bundes-Gleichbehandlungsgesetz, BGBI. Nr. 100/1993, zuletzt geéndert durch das Bundesgesetz
BGBI. | Nr. 65/2004 [Federal-Equal Treatment Act, Federal Law Gazette Nr. 100/1993, as last amended by Federal Law
Gazette | Nr. 65/2004]



Austria country report on measures to combat discrimination Page - 24 - of 54

1. it is objective and appropriate

2. it is justified by a legitimate aim especially from the fields of employment policy, labour
market and vocational training.

3. the means of achieving that aim are appropriate and necessary.
(4) Such differences of treatment may include, among others:

1. the setting of special conditions on access to employment and vocational training,
employment and occupation, including dismissal and remuneration conditions, for young
people, older workers and persons with caring responsibilities in order to promote their
vocational integration or ensure their protection;

2. the fixing of minimum conditions of age, professional experience or seniority in service
for access to employment or to certain advantages linked to employment;

3. the fixing of a maximum age for recruitment which is based on the training
requirements of the post in question or the need for a reasonable period of employment
before retirement.

(5) The fixing for occupational social security schemes of ages for admission or entitlement to
retirement or invalidity benefits, including the fixing under those schemes of different ages for
employees or groups or categories of employees, and the use, in the context of such schemes,
of age criteria in actuarial calculations, does not constitute discrimination on the grounds of
age, provided this does not result in discrimination on the grounds of sex.

4.4 Nationality discrimination

Both the Race Directive and the Framework Employment Directive include exceptions
relating to difference of treatment based on nationality (Art 3(2) in both Directives).

a) How does national law treat nationality discrimination?

b) Are there exceptions in anti-discrimination law that seek to rely on Art 3(2)?

The Equal Treatment Act states in 88 17 (2) and 31 (2) that the principle of equal treatment
““does not cover difference of treatment based on citizenship as well as the treatment which
arises from the legal status of the third-country nationals or stateless persons.”

The explanatory notes to the Equal Treatment Act state: ““This provision shall clarify that
different treatment based on citizenship is not prohibited when it is based on objective
reasons, but and not where racist behaviour is the aim. This exception can not be used to
legitimate discriminations on the grounds covered in this act. The prohibition of
discrimination also protects third country nationals. Provisions regulating the entrance and
the residence of third country nationals as well as their access to employment and self
employment are not affected by the new regulations.”

In any way uncertain is the relation between these provisions in the Equal Treatment Act and
the older provision of Art. IX para. 1 fig. 3 of the Introductory Provisions to the Code of
Administrative Procedure, Federal law Gazette 50/1991 as last amended by Federal law
Gazette | Nr. 63/1997 [Art. IX Abs. 1 Z, 3 EGVG, Einflhrungsgesetz zu den
Verwaltungsverfahrensgesetzen, BGBI 50/1991 idF. BGBI | Nr. 63/1997] which states an
administrative penal sanction for discrimination of a person due to his/her race, skin-colour,
national or ethnic origin, religious faith or disability. The interpretation of the term national
origin [nationale Herkunft] is seen by many experts in relation to the ICERD and is generally
not seen as protection against discrimination on the basis of citizenship.
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The issue of protection against discrimination on the basis of nationality or citizenship is
crucial for the Austrian situation as most of the racist discourse is not labelled with terms like
race or ethnic origin, but the scapegoats and concept of the enemies is to a very large extent
about “foreigners”, “asylum seekers”, “asylum-frauds”. Especially discriminatory small-ads,
advertising for jobs or housing regularly demand for “Austrians”, “genuine Austrians” or state
“no foreigners”. These cases will be rather difficult to deal with in courts if the exemption for
the nationality ground will be interpreted broadly by the courts. It is likely that the onus of
proof will be mainly on the plaintiff to show the racist background of these actions. As there

is no relevant case-law on the issue so far, no clear evaluation of practice can be made.

= 4.5 Work-related family benefits

Some employers, both public and private, provide benefits to employees in respect of their
partners. For example, an employer might provide employees with free or subsidised private
health insurance, covering both the employee and their partner. Certain employers limit these
benefits to the married partners or unmarried opposite-sex partners of employees. This
question aims to establish how national law treats such practices. Please note this question is
focused on benefits provided by the employer. We are not looking for information on state
social security arrangements.

(a) Does national law permit an employer to provide benefits that are limited to those
employees who are married?

(b) Does national law permit an employer to provide benefits that are limited to those
employees with opposite-sex partners?

The explanatory notes to the Equal Treatment Act state: ”’The main target of the law is to
safeguard protection of gay and lesbian workers from discrimination. Discrimination of
homosexual partnerships compared to unmarried heterosexual partnerships is prohibited;
voluntary social benefits are to be granted to all partnerships or only to married couples.
Privileges for marriage remain permissible. This results from Recital 22 of the Framework
Directive stating that the Directive is without prejudice to national laws on marital status and
the benefits dependent thereon.* So preferable treatment for married workers remains
permissible while unmarried heterosexuals may not be put on advantage in comparison to
homosexuals.

There is no legally recognised partnership for same-sex couples in Austria.

4.6 Health and safety

Are there exceptions in relation to disability and health and safety (Article 7(2), Directive
2000/78)?

Are there exceptions relating to health and safety law in relation to other grounds, for
example, ethnic origin or religion where there may be issues of dress or personal appearance
(turbans, hair, beards, jewellery etc)?

In regard to the exception for “genuine occupational requirements” the explanatory notes to
the Equal Treatment Act®* state:” The exception also comprises the areas of health and safety.
This comprises especially those protective provisions regulating a duty to wear uniforms or
helmets for reasons of safety.”” So this exception is not restricted to the ground of disability as

24307 der Beilagen XXII. GP - Regierungsvorlage — Materialien, p. 16
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permitted by the Directive, but valid for all the grounds dealt with by the Equal Treatment
Act.

4.7 Exceptions related to discrimination on the ground of age
= 4.7.1 Direct discrimination

a) Is it possible, generally, or in specified circumstances, to justify direct discrimination on
the ground of age? If so, is the test compliant with the test in Article 6, Directive 2000/78,
account being taken of the European Court of Justice in the Case C-144/04, Mangold ?

b) Does national law permit differences of treatment based on age for any activities within the
material scope of Directive 2000/78?

The general exceptions in regard to age can be found in 88 13b (3)-(5) of the Federal-Equal
Treatment Act [Bundes-Gleichbehandlungsgesetz®®] and in §§ 20 (3)-(5) of the Equal
Treatment Act [Gleichbehandlungsgesetz?°]

“(3) A different treatment does not constitute discrimination if

1. it is objective and appropriate

2. it is justified by a legitimate aim especially from the fields of employment policy, labour
market and vocational training.

3. the means of achieving that aim are appropriate and necessary.
(4) Such differences of treatment may include, among others:

1. the setting of special conditions on access to employment and vocational training,
employment and occupation, including dismissal and remuneration conditions, for young
people, older workers and persons with caring responsibilities in order to promote their
vocational integration or ensure their protection;

2. the fixing of minimum conditions of age, professional experience or seniority in service
for access to employment or to certain advantages linked to employment;

3. the fixing of a maximum age for recruitment which is based on the training
requirements of the post in question or the need for a reasonable period of employment
before retirement.

(5) The fixing for occupational social security schemes of ages for admission or entitlement to
retirement or invalidity benefits, including the fixing under those schemes of different ages for
employees or groups or categories of employees, and the use, in the context of such schemes,
of age criteria in actuarial calculations, does not constitute discrimination on the grounds of
age, provided this does not result in discrimination on the grounds of sex.

As these provisions are literally transferred from the Directive and no cases have been
decided by the courts we must assume that the implementation is in principle in line with the
Directive. As the text contain a lot of rather ambiguous terms and leaves a broad scope open
for interpretation, the case law will show us the factual scope and limits of these exceptions.

4.7.2 Special conditions for young people, older workers and persons with caring
responsibilities

% Das Bundes-Gleichbehandlungsgesetz, BGBI. Nr. 100/1993, zuletzt geéndert durch das Bundesgesetz

BGBI. | Nr. 65/2004 [Federal-Equal Treatment Act, Federal Law Gazette Nr. 100/1993, as last amended by Federal Law
Gazette | Nr. 65/2004]

% Gleichbehandlungsgesetz, BGBI | Nr. 66/2004 [Federal Law Gazette 66/2004]
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Are there any special conditions set by law for older or younger workers in order to promote
their vocational integration, or for persons with caring responsibilities to ensure their
protection? If so, please describe these.

There are frequently positive action measures to support younger or older people and people
with caring responsibilities in regard to their opportunities on the labour market. There is a
rather wide range of different governmental policies in this respect. There are tax advantages
for single-parents educators, and special programs to promote the employment of younger or
older workers. These policies are mainly coordinated and financed by the Labour Market
Service [Arbeitsmarktservice — AMS]. Such regulations and programs now have to stand the
test stipulated in the above mentioned 8§88 13b (3)-(5) of the Federal-Equal Treatment Act and
20 (3)-(5) of the Equal Treatment Act.

= 4.7.3 Minimum and maximum age requirements

Are there exceptions permitting minimum and/or maximum age requirements in relation to
access to employment (notably in the public sector) and training?

Yes, 88 13b (3)-(4) of the Federal-Equal Treatment Act and 88 20 (3)-(4) of the Equal
Treatment Act state this clearly.

= 4.7.4 Retirement

In this question it is important to distinguish between pensionable age (the age set by the
state, or by employers or by collective agreements, at which individuals become entitled to a
state pension, as distinct from the age at which individuals retire from work), and mandatory
retirement ages (which can be state-imposed, employer-imposed, imposed by an employee’s
employment contract or imposed by a collective agreement).

a) Is there a state pension age, at which individuals must begin to collect their state pensions?
Can this be deferred if an individual wishes to work for longer, or can an individual collect a
pension and still work?

b) Is there a normal age when individuals can begin to receive payments from occupational
pension schemes and other employer-funded pension arrangements? Can payments from such
occupational pension schemes be deferred if an individual wishes to work for longer, or can
an individual collect a pension and still work?

c) Is there a state-imposed mandatory retirement age(s)? Please state whether this is
generally applicable or only in respect of certain sectors, if so please state which. Have there
been recent changes in this respect or are any planned in the near future?

d) Does national law permit employers to set retirement ages by contract, collective
bargaining or unilaterally?

e) Does the law on protection against dismissal and other laws protecting employment rights
apply to all workers irrespective of age, if they remain in employment or are these rights lost
on attaining pensionable age or another age (please specify)?

For these above questions, please indicate whether the ages are different for women and
men.'
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Still the general retirement (pensionable) age is 65 years for male and 60 years for female
workers in the private sector, for civil servants it is for both sexes at 61,5 years. These periods
will be harmonised gradually until 2024 when the general retirement age will be 65 years?’. A
very vague political discussion on the possibility of increasing the general retirement age has
started recently without any immediate conclusions or effects. The requirements of Directive
2000/78 did not influence the discussion.

Workers in the private sector are not required to retire at the pensionable age mentioned
above. Only for older people who are unemployed, special regulations force them to change
into the pension system. A 62 year old worker who has lost or is losing his/her job, can stay
unemployed for one more year. Then if he/she has not found a new job, the forced pension
starts. Age is not a permissible reason for dismissal.

The possibility to retire civil servants against their will was declared unconstitutional by the
Constitutional Court in 2003. But still civil servants can ex officio be forced to retire after
reaching an age of 738 months (=61,5 years) if there are important official reasons (no legal
definition of these reasons provided) for that. Age as such is not deemed a permissible reason.

4.7.5 Redundancy

a) Does national law permit age or seniority to be taken into account in selecting workers for
redundancy?

Seniority as such is not a protected element in the Austrian labour law. Age might be taken
into account as there is a special provision declaring “socially unfair” [sozialwidrige]
dismissals illegitimate.

8 105 (3) Z 2. Arbeitsverfassungsgesetz, ArbV, BGBI Nr. 22/1974, idF. BGBI | Nr. 72/2003
[§8 105 (3) fig. 2 Labour Constitution Law, Federal law Gazette Nr. 22/1974, as last amended
by Federal Law Gazette | Nr. 72/2003] states:

“The dismissal can be challenged in court if the dismissal is socially unfair and if the
dismissed worker is already employed at the company for at least six months. A dismissal is
socially unfair in case substantial interests of the worker are impaired by it, unless the
employer can provide evidence that the dismissal was based on

a) circumstances lying in the person of the worker which affected negatively the companies
interests; or

b) operational requirements of the company which are opposed to a further employment.

(...) in case the works council [Betriebsrat] entered an objection against a dismissal
according to heading b), the dismissal is deemed socially unfair when a comparison of social
aspects shows a bigger social hardship for the affected worker than for other workers of the
same company and the same field of occupation, whose work to do is possible and desired by
the dismissed worker.

In cases of older workers the test of social unfairness and the comparison of social aspects
must take into consideration facts of longstanding staff-membership (seniority) and the
complications on the basis of higher age he or she has to face in trying to reintegrate into the
labour process. (...)

Circumstances under heading a) based on the higher age of a worker who has been employed
in the company for long years can only be used to justify the dismissal in case a further
employment of the dismissed would massively negatively affect the companies’ interests.”

2" Budgetbegleitgesetz 2003,BGBI 71/2003, [Law Accompanying the Budget 2003, Federal Law Gazette 71/2003]
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b) If national law provides compensation for redundancy, is this affected by the age of the
worker?

No, usually all forms of compensation refer to seniority but not to age. The Equal Treatment
Act now clarifies that age as such must not be a criterion for different treatment also in this
respect.

4.8 Public security, public order, criminal offences, protection of health, protection of
the rights and freedoms of others (Article 2(5), Directive 2000/78)

Does national law include any exceptions that seek to rely on Article 2(5) of the Framework
Employment Directive?

No provision explicitly refers to these issues.

Only in regard to the exception for “genuine occupational requirements” the explanatory
notes to the Equal Treatment Act®® state:” The exception also comprises the areas of health
and safety. This comprises especially those protective provisions regulating a duty to wear
uniforms or helmets for reasons of safety.”” So this exception is not restricted to some grounds
but valid for all the grounds dealt with by the Equal Treatment Act.

4.9 Any other exceptions

Please mention any other exceptions to the prohibition of discrimination (on any ground)
provided in national law.

All the pieces of legislation strictly stick to the exceptions stated in the Directives.

= 5. POSITIVE ACTION (Article 5 Directive 2000/43, Article 7 Directive 2000/78)

a) What scope does national law provide for taking positive action in respect of racial or
ethnic origin, religion or belief, disability, age or sexual orientation? Please refer to any
important case-law or relevant legal/political discussions on this topic.

b) Do measures of positive action exist in your country? Which are the most important?

Refer to measures taken in respect of all 5 grounds, in particular refer to the measures
related to disability and any quotas for access of disabled persons to the labour market and
any related to Roma.

Though the legislation now allows positive measures on all protected grounds of
discrimination, in fact, positive measures do exist in Austria for recognised national
minorities, disabled persons and women. As the gender aspect is not part of this compilation, |
will shortly describe the situation concerning the other two grounds. So far, there is no
discussion on further positive measures.

National minorities

Protection of recognized national minorities (Volksgruppen: Croats, Slovenes, Hungarians,
Czechs, Slovaks and Roma) is provided according to the state treaties of 1919 and 1955, their
legal status and rights is guaranteed by various constitutional provisions and partly
implemented by the National Minorities Act of 1976 (Volksgruppengesetz)®.

28 307 der Beilagen XXII. GP - Regierungsvorlage — Materialien, p. 16
2% Bundesgesetz Uber die Rechtsstellung von Volksgruppen in Osterreich. BGBI. 396/1976, last amended by BGBI. | Nr.
35/2002.
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A national minority is defined by the National Minorities Act (Volksgruppengesetz) as an
ethnic group that comprises Austrian citizens with a non-German mother tongue and a
common autonomous cultural heritage who have their residence and home in a part of the
Austrian federal territory. Everyone is free to declare his/her affiliation with an ethnic group.
The law explicitly states that no one belonging to an ethnic group must be put at a
disadvantage as a result of the assertion or non-assertion of their rights as members of that
ethnic group. Moreover, nobody can be forced to provide evidence of his or her affiliation
with an ethnic group. The National Minorities Act in its 8 8f provides for specific measures to
ensure the continuing existence of the ethnic minority group, their characteristics and rights
by means of financial contribution, education and assistance.

The National Minorities Act also provides for the establishment of National Minority
Advisory Councils (Volksgruppenbeiréte) to be located at the Federal Chancellery, who must
be heard prior to the adoption of legal rules and general assistance policies affecting the
interests of their ethnic groups, may submit proposals for the improvement of the situation of
their ethnic group and must submit a plan on requested aid measures including a list of
expected costs for the following calendar-year to the Federal Chancellery.

Disability

In Austria, measures specifically promoting employment of disabled people are closely
related to social or labour law:

e Measures are associated with social security law if they are accorded to persons
participating in a system of public insurance based on contributions and administered by
non-state legal entities (acting under state control). For instance: Legal entities
administering pension law (Pensionsversicherungstrager) are authorised to provide, inter
alia, vocational rehabilitation (berufliche Rehabilitation). When persons covered by the
insurance loose their earning capacity on account of disability (caused by defined risks),
the entities may, at their discretion, organise or fund training courses or grant loans or
other assistance in order to ensure that the persons are re-employed by their former or a
different employer. The measures are (at least partly) funded by contributions of
employees and employers. Similar provisions apply in case of industrial accidents.

e Measures are associated with compensation law (Versorgungsrecht) if they have their
basis in laws addressing disabled people of defined classes, such as invalids of World
Wars | and Il (Kriegsopferversorgung), victims of Nazi persecution (Opferflirsorge),
people disabled on account of military service (Heeresversorgung), or victims of crimes
(Verbrechensopferversorgung). When disability is related to one of the defined causes,
the persons are entitled not only to invalidity pensions and medical treatment, but also to
vocational and social rehabilitation (berufliche und soziale Malinahmen), including
vocational training with a view to re-gaining earning capacity and employment. The body
administering the law may also grant payments in order to compensate either the
employer or the disabled person for the loss in productivity (wage subsidies). The
measures are not means-tested and financed by the Bund (federal government).

e Measures are linked with public assistance law on state level (Sozialhilferecht,
Behindertenrecht) if disabled persons are entitled neither to insurance benefits nor to
benefits provided for by compensation law, yet in need and not able to take care of
themselves. Based on a means-test, all states arrange for “assistance for people with
disabilities” (Hilfe fur behinderte Menschen), including vocational integration (berufliche
Eingliederung) and sheltered workshops (geschitzte Werkstatten). VVocational integration
encompasses measures enabling disabled people to find suitable employment (training,
re-training, or work trial, each in close co-operation with the employment agencies).
Sheltered workshops, again, are designed for people with disabilities who — on account
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of their disability — cannot (or can no longer) compete with non-disabled people.
Employment in a sheltered workshop is supposed to provide specially equipped working
places or master-tailored working conditions with a view to optimising individual
productivity (if need be: on the basis of a state subsidy). Measures under public assistance
law are funded by the Lander (states).

Measures organised by the employment agencies (Arbeitsmarktservice) under the AMSG
1994 are closely related to unemployment insurance and labour law. The purpose of these
measures is to prevent or shorten unemployment and to help to find employment.
Employment agencies are explicitly required by law to pay special attention to people
with disabilities when rendering their services. Employment agencies may also grant
payments (Beihilfen) with a view to overcoming the costs for taking up employment,
promoting training or re-training, or integrating people in the labour market. Provisions
on payments (Beihilfen) are general in terms; employment agencies are not required treat
disabled people favourably. Measures under the AMSG 1994 are not means-tested and
funded by contributions of employers and employees, by the Bund, and by the European
Social Fund.

The most pertinent legal source on employment of people with disabilities is, however, the
Behinderteneinstellungsgesetz. The Behinderteneinstellungsgesetz imposes (upon employers)
a duty to employ disabled people (according to a quota system), confers protection against
dismissal, and arranges for grants or loans. The Behinderteneinstellungsgesetz applies to
employment in private sectors and employment in public services:

Under § 1(1) Behinderteneinstellungsgesetz, all employers employing 25 employees or
more in Austria are obliged to employ at least 1 person with disabilities for each group of
25 employees (the ratio, therefore, being 1:25).*° People classify as employees if they are
gainfully employed and subjected to personal and economic dependency or subordination,
with the exception of apprentices, yet including home workers and trainees.®

The duty to employ does not relate to all people with disabilities. The duty only relates to
disabled people who qualify under a certain standard: To qualify under the
Behinderteneinstellungsgesetz, disabled people must be Austrian nationals or nationals of
one of the Member States of the European Economic Area; third country nationals only
qualify if they were granted asylum.®* Furthermore, the degree of disability (Grad der
Behinderung) must reach at least 50 percent.*®

If employers do not comply with their duty under § 1(1) Behinderteneinstellungsgesetz,
they are obliged to pay a fee (Ausgleichstaxe). The fee amounts to 206 Euro (2006) per
month and person that ought to be employed.** These fees go to a special fund designated
to sponsor measures promoting the employment of people with disabilities
(Ausgleichstaxfonds).*® The fund is administered by the Secretary of State for Social
Security. This possible exception is widely used by both private companies and public
authority. People seem to prefer paying the tax to employing people with disabilities.

% For certain economic sectors, the Secretary of State for Social Security may, by regulation, increase the relevant ratio from
1:25 to up to 1:40; § 1(2) Behinderteneinstellungsgesetz idF. BGBI. I Nr. 71/2003 [Act on the Employment of People with
Disabilities 1969, as last amended by Fedeeral Law Gazette | Nr. 71/2003]

31 § 4(1) Behinderteneinstellungsgesetz.

%2 § 2(1) Behinderteneinstellungsgesetz.

33 § 2(1) Behinderteneinstellungsgesetz. The “degree of disability” is essentially a medical concept first employed in the
context of Kriegsopferversorgung (war veterans). Regulations under the KOVG 1957 associate a list of impairments with a
corresponding list of degrees of disability. According to these regulations, the loss of the right hand, for instance, equals a
degree of disability of 50% if the person concerned is right-handed. For further details see Ernst/Haller 2000 p. 577. This
concept is also applied in the context of Behinderteneinstellungsgesetz.

% § 9(2) Behinderteneinstellungsgesetz.

% § 10 Behinderteneinstellungsgesetz.
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e Employers who employ (or are willing to employ) people with disabilities of the relevant
class may qualify for support under § 6(2) Behinderteneinstellungsgesetz. Allowances or
loans granted under 8§ 6(2) Behinderteneinstellungsgesetz aim at (a) facilitating technical
appliances making the working place suitable to people with disabilities, (b) promoting
working or training places suitable to people with disabilities, (c) subsidising the wages of
disabled employees or trainees, (d) alleviating the costs for personal assistance
(Arbeitsassistenz), (e) facilitating training, re-training, or work trial, (f) contributing to the
costs linked with taking up employment, or (g) promoting self-employment of people
with disabilities. The measures are funded by the Ausgleichstaxfonds.

e Protection against dismissal under the Behinderteneinstellungsgesetz is twofold. Firstly: It
is proscribed by law that the termination of the contract takes effect only after a notice
period of at least 4 weeks has passed (Kiindigungsfrist).*® Secondly: Dismissal may be
pronounced only if the Disability Board, established with the Bundesamt flir Soziales und
Behindertenwesen (federal office for social affairs and matters relating to people with
disabilities) has given prior consent to the dismissal.>” When deciding upon dismissal, the
panel has to weigh the employer’s interests militating for dismissal against the interests of
the disabled person, the main question being: Can the employer reasonably be expected to
carry on with employment?

With effect from January 1, 2001, the Austrian government launched an additional
programme on employment of people with disabilities (worth 1 billion ATS = 72,7 millions
EUR), financed mainly by the Bund. The programme concentrates on the employment of
young people with disabilities (Jugendliche), disabled people aged 50 or more, and disabled
people whose employment proves especially difficult. The programme arranges for a wide
variety of measures, such as wage subsidies, job coaching, vocational counselling in the
framework of supported employmentt (Arbeitsassistenz), training, creation of jobs, or
incentives to self-employment. The programme and other programmes were eventually
included into a nation-wide initiative to promote employment of people with disabilities and
re-launched in 2003/04. Measures relating to social security law, compensation law or public
assistance law are accorded by administrative agencies on the basis of individual entitlements.
Disabled people meeting the legal requirements may claim a “right”, namely the right to be
granted the benefit or, at least, the right not to be denied the benefit arbitrarily. Measures
under the AMSG 1994, the Behinderteneinstellungsgesetz or the special programme launched
in 2001, however, are not rights-based. Neither people with disabilities nor employers do have
standing when applying for grants, loans, or wage subsidies. They cannot appeal to court for
judicial review. While all these measures are — from a systematic point of view — connected
with social or labour law, they may also be coined “positive action”. By and large, these
measures are exclusively designed for disabled people in order to facilitate employment
(benign intent), and the measures do — in fact — serve this purpose (benign effect). Or, to
cite Article 7 of the Framework Directive 2000, the measures are “specific measures to
prevent or compensate for disadvantages linked to” disability. The author would, therefore,
plead to not put the concept of “positive action” into opposition of social law too sweepingly.

6. REMEDIES AND ENFORCEMENT

6.1 Judicial and/or administrative procedures (Article 7 Directive 2000/43, Article 9
Directive 2000/78)

% § 8(1) Behinderteneinstellungsgesetz.
%7 § 8(2) Behinderteneinstellungsgesetz.
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a) What procedures exist for enforcing the principle of equal treatment (judicial/
administrative/alternative dispute resolution such as mediation)?

b) Are these binding or non-binding?

c) =» Can a person bring a case after the employment relationship has ended?

In relation to each, please note whether there are different procedures for employment in the
private and public sectors.

In relation to the procedures described, please indicate any costs or other barriers litigants
will face (e.g. necessity to instruct a lawyer?) and any other factors that may act as deterrents
to seeking redress (e.g. strict time limits, complex procedures, location of court or other
relevant body)?

With only a few exceptions the generally used procedures will be civil law procedures or
employment law procedures.

Administrative penal law is only a remedy against discriminatory advertisement.

The decisions of the civil and labour courts will be the only binding decisions as the
procedures at the Equal Treatment Commission only result in a non-binding *“opinion”
[Gutachten]. However, the Equal Treatment Act states in its § 61 that courts have to take
these opinions into consideration and that they have to give clear reasons in case they come to
a dissenting decision.

For the area of public employment there exists a different treatment of civil servants [Beamte]
and contracted public workers [Vertragsbedienstete]. While the latter have to bring their
claims to the courts, civil servants have to claim their rights before the public office in charge
of these issues — so they have to start an administrative procedure against their employer.
Claims against (individual) harassers are always to be brought before a court.

All claims are subject to strict time-limits. The normal time-limit for bringing civil-law claims
is three years.

The legal situation regarding discrimination is very complicated and the laws are not
understandable for people without legal education. So also in cases where it is not compulsory
to be represented by a lawyer, it seems necessary to have access to legal aid. The powers of
the National Equality Body are restricted to help in the procedure before the Equal Treatment
Commission, but their help ends at the doors of the courts. Also NGOs cannot provide for a
complete relief, as their procedural rights are limited to side intervention at court. In labour
law cases the trade unions or the Chamber of Labour can grant their members a complete
protection so that they do not have to fear any costs.

For all claims based on the disability ground the legislation demands a compulsory attempt to
mediate the conflict. The local outlets of the Federal Social Office [Bundessozialamt] are
assigned with the task to conduct these conciliation procedures. Professional mediators can be
provided. Claimants have to undergo such a procedure and can only access the courts after the
conciliation process has failed within three months.

One great obstacle for the next few years is the absence of in any way related case law —
especially regarding the amount of compensation of non-pecuniary damages. As the costs of
civil law procedures are related to the amount in dispute this is a crucial question and it bears
a lot of risks.

= 6.2 Legal standing and associations (Article 7(2) Directive 2000/43, Article 9(2)
Directive 2000/78)

Please list the ways in which associations may engage in judicial or other procedures
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a) insupport of a complainant

b) on behalf of one or more complaints (please indicate if class actions are possible)

In court cases, associations, organisations or other legal entities may engage on behalf of their
clients within the scope of the directive in proceedings, where no representation through an
attorney is compulsory (Anwaltszwang). This is compulsory for most civil procedures at court
and before the courts of public law so there is extremely few place for NGO representation in
civil law courts but more at lower levels of administative proceedings.. In these cases
associations, organisations etc. as other physical persons can represent parties in so far as they
have been formally mandated by these parties. The Equal Treatment Act expressly allows
NGOs to represent alleged victims of discrimination in the rather informal proceedings before
the Equal Treatment Commission; nevertheless this is not a special right, as every adult
physical person is allowed to do the same. The Federal-Equal Treatment Act does not foresee
any third party intervention.

On provincial level, the Viennese Anti-Discrimination Act states in 8 4 (2) that the plaintiff
can use the help of any legitimate non-profit organisation to be represented in all forms of
legal proceedings under this act, as long as the organisations aims include the safeguarding of
the adherence of the two EU-Anti-Discrimination Directives. The Carinthian Anti-
Discrimination Act is weaker in this point as it only gives the right to intervene
[Nebenintervention] to all associations whose statutes state their interest in the adherence of
the prohibition of discrimination [88 24 (6) and 27 (4) of the Carinthian Anti-Discrimination
Act]. Such associations are generally only allowed to represent their members or clients
before the Styrian Equal Treatment Commission according to the Styrian Equal Treatment
Act. In penal administrative proceedings there is no legal standing for interest groups (indeed
not even legal standing for the victim of discrimination itself) at all. In some cases of
discriminatory advertising the National Equality Body j[Gleichbehandlungsanwaltschaft] has
a legal standing and can oppose to the abatement of the proceedings®.

Class actions (Verbandsklagen) are not allowed in the area of discrimination in Austria, they
do exist in the area of consumer protection (Konsumentenschutzgesetz).

According to the Equal Treatment Act, third party intervention is only allowed for one
specific NGO (‘Klagsverband zur Durchsetzung der Rechte  von
Diskriminierungsopfern® [Litigation Association of NGOs Against Discrimination]) in the
courts (8. 62 GIBG [§ 62 Equal Treatment Act]). The Litigation Association is a body set up
by several NGOs dealing with different grounds of discrimination. This association is open
for all specialised NGOs to join in but all NGOs not joining the Litigation Association are
excluded from any special procedural rights. The Litigation Association is a NGO-tool to
safeguard best quality counsel and legal representation for victims of discrimination. The
form of the intervention is rather limited by the law. It only allows the Association to
intervene in court proceedings if the plaintiff wants so. This right to intervention as a third
party in support of the plaintiff is a rather weak construction as it generally does not allow to
take over costs and risks from the plaintiff, but needs action by the victim of discrimination
first and the right to independent action or remedies is not included. For the scope of
discrimination on the ground of disability the NGO “Austrian national Council of Disabled
Persons” (Osterreichische Arbeitsgemeinschaft fiir Rehabilitation -OAR) has been given a
similar position in regard to the right of intervention in court cases as well as a restricted
position to file a class action on behalf of an unidentifiable group of affected persons.

6.3 Burden of proof (Article 8 Directive 2000/43, Article 10 Directive 2000/78)

% See § 24 (3) Gleichbehandlungsgesetz [Equal Treatment Act], ,, In cases which were induced by the Office for Equal
Treatment, the Office has a legal standing in the administrative penal proceeding. The Office has the right to appeal against
penal decisions.”
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Does national law require or permit a shift of the burden of proof from the complainant to the
respondent? ldentify the criteria applicable in the full range of existing procedures and
concerning the different types of discrimination, as defined by the Directives (including
harassment).

The amended federal acts lower the burden of proof for the plaintiff - but in a way that is
different from the way stated in the directives. The burden of proof does not completely
switch over to the respondent, when the plaintiff establishes facts from which it may be
presumed that there has been direct or indirect discrimination. The law states that the
respondent has to prove that “it is likely that a different motive — documented by facts
established by the respondent - was the crucial factor in the case or that there has been a legal
ground of justification (in cases of indirect discrimination)”. In cases concerning
harassment, the respondent has to prove that — taking into account all the circumstances — it
is more likely that the facts established by the respondent are true. So in any case the
respondent is obliged to prove the likelihood of established facts. For cases of victimisation
the same burden of proof provision applies.

On provincial level, a full shift of the burden of proof stating that in court the plaintiff only
has to establish fact about the discrimination or victimisation and then the respondent has to
prove that no infringement of the prohibition of discrimination or victimisation has occurred

6.4 Victimisation (Article 9 Directive 2000/43, Article 11 Directive 2000/78)

What protection exists against victimisation? Does the protection against victimisation extend
to persons other than the complainant? (e.g. witnesses, =» or person that help the victim of
discrimination to present a complaint)

The Equal Treatment Act as well as the Act on the Employment of People with Disabilities
state that any adverse consequence as a reaction to a complaint or to proceedings aimed at
enforcing compliance with the principle of equal treatment is forbidden (victimisation).
Victimisation in the workplace sphere (defined as ‘dismissal, notice of quit and any other
detriment in reaction to a complaint or to the opening of proceedings enforcing the principle
of equality’) is prohibited in all bills/drafts, and all of them cover also other employees acting
as witnesses or supporting the complaint of a victim.

Also for cases of victimisation the shift of the burden of proof is provided.

The law does not state any consequences for the violation of this rule for the scope of the
“race ground” outside the workplace-sphere. Also for victimisation that does not consist of
dismissal the law does not provide for an explicit legal consequence. The consequences might
be found by way of analogy but they are not clearly stated.

6.5 Sanctions and remedies (Article 15 Directive 2000/43, Article 17 Directive 2000/78)

a) What are the sanctions applicable where unlawful discrimination has occurred? Consider
the different sanctions that may apply where the discrimination occurs in private or public
employment, or in a field outside employment.

b) Is there any ceiling on the maximum amount of compensation that can be awarded?

c) Is there any information available concerning:

= - the average amount of compensation available to victims

- the extent to which the available sanctions have been shown to be - or are likely to be -
effective, proportionate and dissuasive, as is required by the Directives?
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Federal level

None of the bills provides for criminal sanctions. The main means of the battle against
discrimination is civil law. Nevertheless, the Equal Treatment Act provides for administrative
penal proceedings for discriminatory job advertisement; the maximum penalty however is
EUR 360 and punishment for employers is excluded for first time offenders (admonition
only). It must be doubted that this level of sanction meets the Directive’s requirement of
‘effective, proportionate and dissuasive' sanctions.

All of the implementing laws provide for civil sanctions, and — as a principle — a victim of
discrimination can choose between undoing of the act of discrimination or compensation of
pecuniary damage (in the case of non-recruitment or non-promotion: only damage claim),
with in both cases the option to claim non-pecuniary damage. So 8 26 (3) Equal Treatment
Act states that the worker who was deprived of social benefits can choose either to get the
respective benefits or compensation for the damage, both possibilities comprise the possibility
to get compensation for non-pecuniary damages.

This basic rule is subject to the following exceptions:

In the case of termination of employment a victim can only challenge the termination without
the option to accept the termination and claim damage.®® As many victims, for good reasons,
refuse to go back to a discriminatory employer, discrimination of such victims would be left
unsanctioned (no reinstatement, no compensation). This (and the absence of a claim to non-
pecuniary damage if reinstated) is not a full implementation of the directives.

According to the Equal Treatment Act compensation for non-pecuniary damage, in the case of
non-recruitment and non-promotion, is limited to a maximum of EUR 500 if the employer
proves that the victim would not have been recruited or not promoted if no discrimination had
occurred (so that discrimination did not have the effect of non-promotion or non-recruitment
but caused only exclusion from the selection procedure). In the light of the case law of the
European Court of Justice® this restriction** might be questionable. A maximum amount of
EUR 500 can only be considered purely nominal compensation, while we have to see that
general Austrian civil and labour law does not provide for similar non-pecuniary damage
claims.

The mere concept of punitive damages is unknown to the Austrian legislation, while from a
dogmatic point of view the minimum non-pecuniary damages in cases of harassment (EUR
400 minimum compensation) can be seen as of a punitive nature or having a punitive element
as the court does not have to appraise the value of the concrete damage in case only the
minimum is claimed. Due to the low amount of this minimum this is, nevertheless, a mainly
academic or dogmatic issue.

In case the discrimination proves crucial for the non-employment, the Equal Treatment Act
states a minimum compensation of one month’s salary*.

In some areas the legislation lacks any sanction. This is the case for discrimination of
university-students, for victimization of employees in both federal bills.

The Equal Treatment Act establishes a very effective sanction for companies not observing
the prohibition of discrimination: exclusion from assistance granted by the Federation® but it

%9'§ 26 (7) Equal Treatment Act

“0 European Court of Justice, 22 April 1997, Case C-180/95, Nils Drachmpaehl v. Urania Immobilienservice OHG [1997]
ECR 1-2195, paras. 25 and 29.

“1 European Court of Justice, 10 April 1984, Case 14/83, Von Colson and Karmann v. Land Nordrhein-Westfalen [1984]
ECR 1891, paras. 23 and 24.

%2 § 26 (1) Equal Treatment Act

%% § 28 Equal Treatment Act
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does not extend the exclusion to public procurement, what would render the effectiveness of
this sanction perfect.**

The regulations in the Acts dealing with discrimination on the ground of disability are in
relation to sanctions and remedies modeled like the Equal Treatment Act.

7. SPECIALISED BODIES
Body for the promotion of equal treatment (Article 13 Directive 2000/43)

When answering this question if there is any data regarding the activities of the body (or
bodies), include reference to this (keeping in mind the need to examine whether the race
equality body is functioning properly). For example, annual reports, statistics on the number
of complaints received in each year or the number of complainants assisted in bringing legal
proceedings.

a) Does a ‘specialised body’ or ‘bodies’ exist for the promotion of equal treatment
irrespective of racial or ethnic origin?

b) Describe briefly the status of this body (or bodies) including how its governing body is
selected, its sources of funding and to whom it is accountable.

c) Describe the competences of this body (or bodies), including a reference to whether it deals
with other grounds of discrimination and/or wider human rights issues.

d) Does it / do they have the competence to provide assistance to victims, conduct surveys and
publish reports and issue recommendations on discrimination issues?

e) Does the body (or bodies) have legal standing to bring discrimination complaints or to
intervene in legal cases concerning discrimination?

f) Is the work undertaken independently?

The Act on the Equal Treatment Commission and the National Equality Body establishes an
Equal Treatment Commission and the National Equality Body. In transposing Art. 13 of the
Race Equality Directive, Austria extended the functions of the present Equal Treatment
Commission and the Ombud for Equal Employment Opportunities to deal with discrimination
on the ground of gender and on all other grounds mentioned in art 13 ECT except disability.

The fact that constitutional provisions are missing also makes clear that the institutions
implemented can not be really independent. For independent structures without a minister’s
responsibility a norm at constitutional rank is needed under Austrian law. The attempt to
provide for a constitutional safeguard of independence for the bodies was blocked in
Parliament by the opposition parties.

Equal Treatment Commission

The Equal Treatment Commission is divided into three senates, dealing with
1. Equal treatment of men and women in the workplace.

2. Equal treatment within the scope of directive 2000/78/EC excluding disability,
including race and ethnic origin.

3. Equal treatment within the (rest) scope of directive 2000/43/EC for race and ethnic
origin.

The Equal Treatment Commission (Gleichbehandlungskommission) has been be set up at the
Federal Ministry for Health and Women. The Commission’s structure consists of three

44 See Interpretative communication of the Commission on the Community law applicable to public procurement and the
possibilities for integrating social considerations into public procurement (COM/2001/0566 final). See also the Addendum at
the start of this Chapter.
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specialised senates. The first senate deals with issues related to equal treatment of women and
men in the workplace, the second senate is responsible for discrimination in employment and
occupation covering all other grounds mentioned in art 13 ECT except disability. The third
senate is responsible for the non-employment related scope of the Racial Equality Directive.
A major point of criticism is the composition of the senates. Senate Il and Senate Ill are
composed of members named by Ministers and Social Partners only.

The function of the chairpersons, who are part of the relevant of the three senates, are held by
federal civil servants appointed by the Minister of Health and Women. The members of the
commission are performing their functions on an unsalaried voluntary basis. It took the
minister until April 2005 to appoint the two new chairpersons. The new structures started to
work in May 2005.

Upon request of the Office for Equal Treatment, of one of the interest groups represented in
the given senates or on its own initiative, the responsible senate of the Commission has to
give an expert opinion on questions related to the breach of the principle of equal treatment.
These expert opinions on whether a violation of the obligation to equal treatment had
occurred have to be made public. The sessions of the senates are confidential and not open to
the public.

The senate has to act in single cases upon request of an employer or an employee, a member
of a works council, of a representative of those social partners represented in the relevant
senate or the Office for Equal Treatment.

Senate 111, dealing with cases falling under the non-employment related scope of the directive
2000/43/EC also has to act upon request of an alleged victim. Victims of discrimination can
decide to be represented before the Commission by a representative of one of the interest
groups represented in the responsible senate or by a NGO or by any other person he/ she
trusts in.

If the senate comes to the conclusion that a violation of the principle of equal treatment has
occurred, it has to issue a written proposal to the employee or to the person responsible for the
non-employment related discrimination on how the obligation under the act can rightly be
fulfilled. The senate has to call upon the person responsible to end the discrimination. In case
the addressee does not follow the instructions of the commission, the institutions represented
in the senate or the National Equality Body can file a civil action for a declaratory judgment
concerning the violation of the obligation to equal treatment. The commission has the right to
demand from the person, who is alleged of discrimination a written report concerning the
assumed discrimination. The Commission can also order expert opinions on any company
concerned.

National Equality Body (Anwaltschaft fiir Gleichbehandlungsfragen)

The National Equality Body, which has been set up at the Federal Ministry of Health and
Women, is structured similarly to the Commissions’ senates. The already existing institution,
called “Gleichbehandlungsanwaéltin” (Office of the Ombud for Equal Employment
Opportunities) will remain responsible for equal treatment of women and men at the
workplace. Each of the two other so called “Gleichbehandlungsanwalte (Ombuds for Equal
Treatment) are responsible for discrimination on the basis of race, ethnic origin, religion, age
and sexual orientation in relation to employment on the one hand and for discrimination based
on ethnic affiliation outside the working environment on the other hand. The Federal Minister
for Health and Women has appointed the two new members of the National Equality Body..
The National Equality Body is responsible for counselling and supporting victims of
discrimination. To fulfil these functions, the Office can hold consultation-hours and
consultation days in the whole federal territory.
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Most importantly, they can conduct independent inquiries and surveys and publish
independent reports and recommendations concerning all questions related to discrimination.
So far no such reports have been published. Also until now there is no annual report or any
other published information on the work done. Nevertheless, it can be said, that the new
Ombuds already receive quite a respectable number of requests and complaints.

In cases of alleged discrimination in relation to employment the NEB can call upon the
employee or enterprise concerned to comment on the case in writing. In further investigation,
the NEB can request information from the concerned employee, the organisation, the works
council or other employees.

All persons involved are obliged to co-operate with the NEB. If the NEB finds a violation of
the obligations lay down by the amended Equal Treatment Act likely in a single case, they
can establish the case before the Commission for Equal Treatment. The Commission is
obliged to take up the case in its next session but at least within one month and can assign the
NEB with the necessary inquiry. In this case the Office is allowed enter company premises
and inspect company documents. A planned inspection has to be notified to the employer in
due time. The non-binding decision about the question of a possible infringement of the equal
treatment obligation rests with the Commission.

In March 2005 the two new ombuds for the National Equality Body were appointed and took
office in the Ministry of Health and Women. In late April 2005 two chairpersons for new
senates within the Equal Treatment Commission were appointed by the Minister. The findings
on general issues of the ETC will be published on a website (open to the public). Until now,
no such general findings have been published and it is still undecided if the opinions
concerning individual cases will also be accessible by the public.

Provincial bodies

The provinces are obliged to set up specialised bodies to promote equal treatment in their own
field of competence. The provincial bodies are therefore not linked to each other and have no
shared responsibilities with the federal structures.

In Vienna, a “Office for the battle against Discrimination” (Stelle zur Bekdmpfung von
Diskriminierungen) was set up. The position was set up independently by Provincial
Constitutional Law™. The duties are not very broad — it is mainly a counselling service and a
vague possibility for mediating conflict as well as writing reports and studies. This tasks were
given to a already independent body of the Vienna Province, the so called
“Bedienstetenschutzbeauftragter” [Commissioner for the Safety of Employees], a position
that had nothing to do with issues of discrimination before but was responsible for safety
issues concerning the employees of the City of Vienna.

Styria sets up a range of bodies for Equal Treatment: The Styrian Equal Treatment
Commission, the Commissioner for Equal Treatment*® and Contact Persons.The
Commissions main task is to give statements in individual cases of alleged discrimination (in
connection to employment with the province) and to comment on specific legal drafts. The
Commissioner(s) for Equal Treatment are mainly counselling bodies and they are entitled to
issue independent reports and initiate disciplinary proceedings. The Contact Persons are
established in all major municipalities and offices of the Styrian Government. Their task is
mainly to counsel individual civil servants.

The Commissioners and the contact Persons are independent in fulfilling their functions; this
is safeguarded by a Provincial Constitutional Provision®’.

“® see § 7 (3) of the Viennese Anti-Discrimination Act [Wiener Antidiskriminierungsgesetz]
46 and a separate Commissioner fort he City of Graz
7 see § 44 of the Styrian Equal Treatment Act [Steiermérkisches Gleichbehandlungsgesetz]
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Carinthia sets up an Anti-Discrimination Office*® [Antidiskriminierungsstelle] at the section
for civil law within the Office of the Provincial Government. This office entitled to support
(counsel) victims of discrimination and to issue recommendations as well as to conduct
independent surveys on discrimination. This body is not independent.

Lower Austria sets up a Lower Austrian Commission for Equal Treatment*
[Niederosterreichische Gleichbehandlungskommission] whose main tasks are to give
recommendations in individual cases of alleged discrimination (in connection to employment
with the province) and to comment on specific legal drafts. The chairperson of the
Commission is at the same time the Lower Austrian Commissioner for Equal Treatment
[Niederosterreichische/r Gleichbehandlungsbeauftragte/r] and heads the Anti-Discrimination
Office [Niederdsterreichische Antidiskriminierungsstelle]. The Commissioner is mainly a
counselling body with powers to initiate proceedings. The Office can conduct surveys and
issue reports as well as offering advice to individual complainants and it functions as a first
contact point for individuals. Lastly Coordinators for Equal Treatment and Promotion of
Women are established in all major municipalities and offices of the provincial government.
Their task is mainly to counsel individual civil servants and notify grievances to the
Commissioner. The members of the Commission and the Commissioner are independent in
fulfilling their functions; this is safeguarded by a Provincial Constitutional Provision.

Upper Austria has set up an Office for Anti-Discrimination [OO Antidiskriminierungsstelle]
within the provincial government whose main tasks are to give recommendations in
individual cases of alleged discrimination (in connection to employment with the province)
and to comment on specific legal drafts. It will also be responsible for the dialogue with
NGOs and is entitled to issue independent reports.

For the ground of disability a separate structure has been set up since 1.1.2006. The Omdud
for Disabled Persons (Behindertenanwalt) has been appointed by the Minister of Social
Security, Generations and Consumer Protection and is responsible for advice and support of
people with disabilities. The Ombud can conduct surveys on the situation of people with
disabilities and give and publish statements and opinions on this issue.

8. IMPLEMENTATION ISSUES
8.1 Dissemination of information, dialogue with NGOs and between social partners

Describe briefly the action taken by the Member State
a) to disseminate information about legal protection against discrimination (Article 10
Directive 2000/43 and Article 12 Directive 2000/78)

The duty to disseminate information about the issues at stake is not given a high priority by
the Federal Government though there are some activities in this field. The Ministry for
Economy and Labour has issued a brochure providing basic information about the principle of
equal treatment as set down in the Equal Treatment Act. There was some governmental
support for projects to sensitise judges and judges-in-training as well as lawyers and to
discuss the new legislation with them.

Austria also took part in the European wide campaign against discrimination.

In regard to disability a much more ambitious information campaign has been launched since
1.1.2006, including spots in TV, cinemas and various other media.

“8 see §§ 32, 33 of the Carinthian Anti-Discrimination Act [Karntner Antidiskriminierungsgesetz]
“9 see §§ 11 and 12 of the Lower Austrian Equal Treatment Act [Niederdsterreichisches Gleichbehandlungsgesetz]
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b) to encourage dialogue with NGOs with a view to promoting the principle of equal
treatment (Article 12 Directive 2000/43 and Article 14 Directive 2000/78) and

Up to now there are no attempts at all from the part of the Federal government to start such a
dialogue on a formal level. Informally, the National Equality Body has accepted the
invitations of specialised NGOs and entered into a frequent informal exchange of thoughts
and cooperation in individual cases.

In all the Provincial pieces of legislation such a dialogue is at least mentioned. In Vienna, the
National Equality Bodies entrusted with this task has recently started to informally contact the
major non-governmental actors oft the NGO-community.

c) to promote dialogue between social partners to give effect to the principle of equal
treatment within workplace practices, codes of practice, workforce monitoring (Article 11
Directive 2000/43 and Article 13 Directive 2000/78)

There is regular contact between the social partners and governmental officials but no
procedure was set up to ensure regular meeting specifically concerning issues of
discrimination or equal treatment.

8.2 Compliance (Article 14 Directive 2000/43, Article 16 Directive 2000/78)

a) Are there mechanisms to ensure that contracts, collective agreements, internal rules of
undertakings and the rules governing independent occupations, professions, workers'
associations or employers' associations do not conflict with the principle of equal treatment?

None of the bills meant to implement the directives contains provisions on that matter.
b) Are any laws, regulations or rules contrary to the principle of equality still in force?

A comprehensive and concluding assessment of the situation in regard to the whole
legislation is not possible at the moment. No general assessment has been made in regard to
this aspect. So it is highly likely that in the course of time several provisions will show up
whose compliance with the principle of equal treatment appears questionable.

Such discriminatory laws can only be abolished by the legislator or the Constitutional Court.
Civil servants can challenge decisions by administrative authorities based on such
discriminatory legislation in the Constitutional Court. Other employees have to challenge
decisions by their employers based on such discriminatory legislation in the labour Courts and
could only ask the Court (of second or higher instance) to refer the matter to the
Constitutional Court.

Discriminatory application of neutrally worded provisions can be before the administrative
authority (in the case of civil servants) or in the labour Courts (in the case of other
employees).

Discriminatory provisions in secondary legislation (decrees implementing primary legislation)
can only be abolished by the issuing administrative authority or by the Constitutional Court.

9. OVERVIEW

This section is also an opportunity to raise any important considerations regarding the
implementation and enforcement of the Directives that have not been mentioned elsewhere in
the report.
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=» This could also be used to give an overview on the way (and if at all) national law has
given rise to complaints or changes, including, eventually a reference to the number of
complaints, whether instances of indirect discrimination have been found by judges, and if so,
for which grounds, etc.

With newly adopted legislation on Federal level the Austrian legal order now has reached a
new dimension in regard to the protection against discrimination. The two specialised EU-
Directives have been to a large extent implemented and the legislation on the disability
ground has broadened the scope clearly beyond the minimum requirements of the framework
directive.

Nevertheless, there are still areas of concern:

The overall awareness concerning the new legislation in the population seems rather low.
Also for specialised NGOs it is rather hard to find people who dare to use the new laws to
claim their rights, as there are too many factors of uncertainty for them.

The completely missing dialogue with NGOs on Federal level is also a factor which makes
many people think that the impact of the Directives is a bit downgraded in Austria.

It is encouraging on the other hand, that on provincial level (where legislation already exists
or is in discussion) the decision-makers try to provide for protection against discrimination
beyond the minimum-Ilevel of the Directives. All provinces with the exception of Salzburg
have by now enacted their implementing legislation.

A positive reaction, visible in every-day-life, to the new legislation is a massive decline of
discriminatory advertisements in the larger newspapers, though assessment by NGOs still
shows that in some media there is still a very high percentage of openly discriminatory
advertisements for jobs or accommodation.

10. CO-ORDINATION AT NATIONAL LEVEL

Which government department/ other authority is/ are responsible for dealing with or co-
ordinating issues regarding anti-discrimination on the grounds covered by this report?

In principle it is the task of the Federal Chancellery [Bundeskanzleramt] to coordinate the
Activities for the implementation of the Directives within the ministries and the Provinces.

The Equal Treatment Act and the Federal Equal Treatment Act were both coordinated and
elaborated by the Federal Minister of Economy and Labour [BMWA, Bundesministerium flr
Wirtschaft und Arbeit]. The Federal Minister of Justice [ Bundesministerium fir Justiz] has a
rather limited role in the implementation of these regulations.

The specialised bodies are coordinated by the Minister for Health and Women [BMGF,
Budesministerium fir Gesundheit und Frauen].

The implementation regarding disability is in the hands of the Federal Minister of Social
Security, Generations and Consumer Protection [Bundesministerium fur Soziale Sicherheit,
Generationen und Konsumentenschutz].

The provincial regulations are in the hand of the Offices of the Provincial Governments
[Amter der Landesregierungen].
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ANNEX 1: TABLE OF KEY NATIONAL ANTI-DISCRIMINATION LEGISLATION

Name of Country: Austria

Date: 01-02-06

Civil/Administrati

Title of Legislation | In
(including amending | force Grounds covered vel Material Scope Principal content
legislation) from: Criminal Law
This table concerns only key
national legislation; please o ublic
list not more than 10 anti- | Please 'g'l P e.g. prohibition of
discrimination laws (which | 91Ve€ employment, direct and indirect
may be included as parts of | month private discrimination  or
laws with wider scope). |/ employment, creation of a
Wh e Scope). access to goods or -
ere the legislation is year services specialised body
available electronically,
provide the webpage address.
Most important
. law, private
Equal ~ Treatment  Act, gender, ethnic ibiti
Fodoral Law Guaetie | Nr affiliation (ethnische | Mainly civil law | STPIOYTeNt - [ pionbition  of
66/2004 | July 1% | Zugehérigkeit), with  a  few | 26CESS 1o goods ordirect and indirect
) 2004 religion, belief, age, | administrative Z?jru\i:lgteiso’n ﬂ;s;(;rslsr:lr:gﬁtlon,
[Gleichbehandlungsgesetz, and sexual | penal provisions oo oSt
BGBI. | Nr. 66/2004] orientation principle victimsation
legislation for
provinces
gender, ethnic I
Federal-Equal Treatment " affiliatio_n (thnische - . . gir?er::ltbl:nodn indire(():];
Act Federal Law Gazette Nr July 1% | Zugehorigkeit), Administrative and | Public  (Federal) discrimination
100’/1993 as amended by 2004 religion, belief, age, | civil law employment harassment '
Federal law Gazette. 1 Nr. g?i((jantation sexual victimsation

65/2004




[Bundes-
Gleichbehandlungsgesetz,
BGBI. Nr. 100/1993, idF
BGBI. | Nr. 65/2004]

Law on the Equal Treatment
Commission and the Office
for Equal treatment, Federal

Law Gazette | Nr. 66/2004 gender, ethnic

affiliation (ethnische

[Bundesgesetz  tber  die | July 1% | Zugehdrigkeit), Administrative Creation of | Creation of
Gleichbehandlungskommissi | 2004 religion, belief, age, | Law specialised bodies | specialised bodies
on und die and sexual

Gleichbehandlungsanwaltsch orientation

aft, BGBI. | Nr. 66/2004]

Disability Equality Act
Federal Law Gazette | Nr.

82/2005 N sarsar Accessibilitiy  of | prohibition  of

[Bundesgesetz  Uber  die 1st | disabilit Administrative public  buildings, | direct and indirect

Gleichstellung von 32/006 S y Law, Civil Law access to goods | discrimination,

Menschen mit and services harassment,

Behinderungen (Bundes-

Behindertengleichstellungsge

setz]

(Amendment to) Act on the

Employment of People with public o

Disabilities, Federal Law |Januar | employment Prohibition of

Gazette | Nr. 82/2005 y st | disability Labour Law private ’ discrimination in
2006 employment employment

[Bundesgesetz ~ Uber  die




Einstellung und
Beschaftigung  Behinderter
(Behinderteneinstellungsgese
tz — BeinstG] BGBI | Nr.
82/2005

(Amendment to) Federal

Disability Act

Bundesgesetz ~ Uber  die | januar L

Beratung, Betreuung und |y st | disability Administrative Ombud for People | g alised Body

besondere Hilfe fir | 2006 Law with Disabilities

behinderte Menschen

(Bundesbehindertengesetz -

BBG)], BGBI I Nr. 82/2005

Styr!an Equal Treatment Act, gender, race or

Styrian  Provincial  Law ethnic origin,

Gazette Nr. 24/2004 religion or belief, pI’OthItIOH of

[Steiermarkisches Novem | disability, disability Civil and | Public (provincial) | direct and indirect

Gleichbehandlungsgesetz, ber 1% |of a relative, age, L | P discrimination,

Streirisches 2004 | sexual  orientation | administrative Law | employment harassment,

Landesgesetzblatt N. (sexuelle victimisation

24/2004] Orientierung)

Viennese Service Order as _

amended by  Viennese gender, race, I‘?thn'c prohibition of

Provincial Law Gazette Nr. ongin, refigion, ' indi

36/2004 SCPIST | belief, disability, | Civil and | Public (provincial) | oo and ndirect
) ) ) 2004 age, sexual | administrative Law | employment harassment '

[Wiener Dlenstordn_gng |_dF orientation (sexuelle victimisatioln

Landesgesetzblatt fur Wien Ausrichtung)

Nr. 36/2004]




Viennese Anti-

Discrimination Act, ) . o

Viennese Provincial Law race, ethnic origin, prohibition ~  of

Gazette Nr. 35/2004 Septem | religion, belief, age, | ~. . and | Non-employment | direct and indirect

) ber 9™ | sexual  orientation administrative Law | S0P of Directive | discrimination,

[Wiener 2004 | (sexuelle 200/43/EC harassment,

ﬁarl]r?dd(;:gerzlsr:tlznt;fartlin?‘Z?es\(/a\}izén Ausrichtung) victimisation

Nr. 35/2004]

Lower  Austrian  Equal

Treatment  Act, Lower

Austrian  Provincial Law gender, ethnic o

Gazette Nr. 69/1997 as| | affiliation, religion prohibition of
April on,  refgl . . - direct and indirect

amended by Nr. 40/2005 soth | OF belief, disability, | Civil and | Public (provincial) | .. % oo

[Niederosterreichisches 2005 age, sexual | administrative Law | employment harassment. ’

Gleichbehandlungsgesetz, orientation (sexuelle victimisation

Niederdsterreichisches Orientierung)

Landesgesetzblatt Nr.

69/1997 idF 40/2005

pulc rovinia

Carinthian Provincial Law affiliation, ~_ religion omP oymlent atn prohibition of
Decem | OF belief, disability, | . non-employment 1 direct and indirect

Gazette Nr. 63/2004 ber 29™ | age sexual | CIVil and | scope. discrimination

[Kérntner onoa | ori i lle | administrative Law | Comprehensive '
2004 orientation (Sexue € . harassment,

Antidiskriminierungsgesetz, Ausrichtung) Anti- victimisation

Kértner  Landesgesetzblatt
Nr. 63/2004]

discrimination
legislation

More provincial legislation is already enacted but not displayed in this table (arg. “not more than ten...”)
All Austrian Laws can be found on the governmental searchable website www.ris.bka.gv.at

All legislation concerning anti-discrimination can be found at: http://www.klagsverband.at/recht.php
For the development and the text of legislation concerning the disability ground, see http://www.gleichstellung.at/ag/
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Annex 1b additional laws given the federal structure

Civil/Administrati

Title of Legislation | In
(including amending | force Grounds covered ve/ Material Scope Principal content
legislation) from: Criminal Law
Please g'r?]' lovment public e.g. prohibition of
This table contains | 91V ri\?atg ’ direct and indirect
additional (provincial) | month Em lovment discrimination  or
laws. / ployment, creation of a
access to goods or iolised bod
year SerVices specialised body
All  forms  of
Lower  Austrian  Anti- gender, ethnic discrimination
Discrimination ~ Act Lower affiliation (ethnische which are not | prohibition of
Austrian Law Gazette Nr. | April | Zugehorigkeit), L covered in the | direct and indirect
45/2005 30" religion, belief, age Administrative and | | o Austrian | discrimination
' 5 ichi 2005 and sexual civil law ETA. Different | harassment,
[Niederosterreichisches ( ) ) ard :
Antidiskriminierungsgesetz Orlentatlon, proteCtlon fOI’ victimsation
LGBI 45/2005] disability ethnic  affiliation
and other grounds.
Upper Austrian Anti- hibit ¢
Discrimination Act, Upper : .. | Pronibilion 0
Austrian Law Gazette Nr. gender, racial or ePrL:]bII'g r(ﬁgg;/mual) direct and indirect
50/2005 « | ethnic origin o ployment, - discrimination,
" June 1 religion belief Administrative and | goods & services, | parassment
[OO_ o 2005 disabilify age anoi civil law education, _social victimisation,
Antidiskriminierungsgesetz, ] ! matters (soziales),
sexual orientation incial
LGBI. 50/2005] health provincia

specialised office




Salzburg _Equal Treatment gender, ethnic Public (provincial) p_rohibition of
ACt, Provincial Law Gazette affiliation (ethnische employment’ dII’eCt and IndlreCt
Nr. 31/2006 May 1% | Zugehérigkeit), Administrative goods & services, | discrimination,
[Salzburger 2006 | religion, belief, | Law and civil law | education, social | harassment,
Gleichbehandlungsgesetz, disability age, and matters (soziales), | provincial
LGBI. 31/2006] sexual orientation health specialised office
Tyrolian  Equal Treatment gender, ethnic .
Act, Tyrolian Provincial law | | affiliation (ethnische g.mh'tb'“od”. y O‘E
Gazette Nr. 1/2005 1ot | Zugehorigkeit), Administrative Public (provincial) d:;?:(r:ima:rr]latilonn Irec
[Tiroler Landes- )2/005 religion, belief, | Law, Civil Law employment, harassment '
Gleichbehandlungsgesetz, disability age, and victimisation
LGBI. 1/2005] sexual orientation ’
Tyrolian Anti-Discr_im_ination gender, ethnic ggﬁggﬁi Ser;’(')i?;i p_rohibition of
Act, Tyrolian Provincial law april | @ffiliation (ethnische matters. health direct and indirect
Gazette Nr. 25/2005 lsi:” Zugehorigkeit), Administrative ’ discrimination,
[Tiroler Anti- | 5005 | religion, belief, | Law, Civil Law reasonable harassment,
Diskriminierun disability age, and accommodation .
gsgesetz, | y tt', for disabled provincial

sexual orientation iali -
LGBI. 25/2005] persons specialised office
Tyrolian Equal Treatment ] o
Act  for  Municipalities, gender, ethnic prohibition ~ ~ of
Tyrolian ~ Provincial  law | januar afflllatlo_n (e@hnlsche Public direct and indirect
Gazette Nr. 2/2005 1oth | Zugehorigkeit), Administrative emplovment in | discrimination,

) ) >2/005 religion, belief, | Law, Civil Law murr)ﬂc?/ alities harassment,
[Tiroler Gemeinde- disability age, and P victimisation,
Gleichbehandlungsgesetz, sexual orientation (same as ETA)
LGBI. 2/2005]

Vorarlbergian Anti- gender, ethnic Public (provincial) | prohibition o
Discrimination Act, | June lSt afflllat_llo_n (thnISChe Civil and emp|0yr(r?ent, ) girect and indirect
Provincial law Gazette Nr. | 2005 Zu_ge_hongkelt)’ . administrative Law goods & ServiceS’ discrimination’
17/2005 religion, belief, : :

education, social | harassment,

disability age, and




[\Vorarlberger
Antidiskriminierungsgesetz,
LGBI. 17/2005]

sexual orientation

protection, health

victimisation

provincial
specialised office

Anti-
Act,

Burgenlandian
Discrimination

gender, ethnic

affiliation (ethnische

Public (provincial)

prohibition of
direct and indirect

Provincial Law Gazette Nr. OCtO%‘fh Zugehbrigkeit), Civil and empdloyg:ent, : ﬂ;srggsr&lgz'tuon,
55/2005 r o , S goods & services, | Narassment,

o 2005 rgllglpp, belief, | administrative Law education,  social | victimisation
[Burgenlandisches disability age, and protection, health | provincial
Antidiskriminierungsgesetz] sexual orientation provine -

specialised office
Viennese Agricultural
Labour Equal Treatment rohibition of
Act, Viennese Provincial Amend _ girect and indirect
Law Gazette Nr. 25/1980, | -\ ggfﬁﬂe[; (the'thnr:c discrimination
affiliation (ethnische v

Iast.amended by Nr. 45/2006 version | Zugehdrigkeit), Civil and Em'plolymelnt o; harassment,
[Wiener _ Land-und Septem | religion, belief, | administrative Law | 29rcutural - and | yictimisation
forstwirtschaftliches ber 271 | disability age, and forestry workers provincial
Gleichbehandlungsgesetz sexual orientati’0n il
LGBL. 251980, zuletzt | 20%° specia ised
gedndert  durch LGBI.
45/2006]
Lower Austrian Agricultural prohibition of
Labogr Relatlon§ Act, Lower | aAmend gender, ethnic direct and indirect
Austrian  Provincial — Law | o affiliation (ethnische discrimination,
Gazette Nr. 185/1973 as | ygrsion Zugehorigkeit) Civil and Employment  of | parassment,
amended by Nr. 90/2006 genorlg T L agricultural  and | yictimisati

Septem | religion, belief, | administrative Law | .~ &\ O | victimisation
[Niederosterreichisches ber 27t | disability age, and y provincial
Landarbeitsordnung 2006 | sexual orientation specialised
Niederosterreichisches institution

Landesgesetzblatt Nr.




185/1973 idF 90/2006

Carinthian
Labour

Agricultural
Relations Act,

prohibition of

Provincial Law Gazette Nr. Aamend g?fr']ﬂer" hej[hnrilc g:;?:(ﬁitma:?lgtilonr?”ed
97/1995 as amended by Nr.|€d | affiliation (ethnische | Employment  of | harassment.
60/2006 version | Zugehorigkeit), Civil and aaricultural  and |« o a>stment,
Kt Septem religion, belief, | administrative Law fgrestryworkers victimisation
arntner icahili -
Landarbeitsordnung Karntner | Per disability age, and provincial
d izblatt Ny | 12th sexual orientation specialised
Lan e8gese "1 2006 institution
97/1995 idF 60/2006
Burgenlandian  Agricultural I
Labour ~Equal = Treatment Amend i gir?er(lzltblgnodn indire(c):]':
Act, Provincial Law Gazette | _ = g?fr'lld'e:" ( the'thnr:c discrimination
Nr. 37/1977, last amended by | =~ . armfiation {ethnische :
NI 39/2006 Y| version | zugensrigkeit), Civil and E”r‘ﬁ:'&i’m:{“ ar?(‘; harassment,

e August | religion, belief, | administrative Law fgrestr workers victimisation
[Burgenlandische 4th disability age, and y provincial
Landarbeitsordnung  LGBI.. 2006 | sexual orientation specialised
37/1977, zuletzt geéndert institution
durch LGBI. 39/2006]

Salzburgian Agricultural I
Labour  Relations ~ Act, Amend i (Fj)ir?erz:ltm:nodn indire(():];
Provincial Law Gazette Nr. | == ggfr_‘ﬂe[_’ (thej[hnrllc discrimination
7/1999 as amended by Nr. |- . arfiliation {ethnische :
21/2006 Y version | zugehorigkeit), Civil and 5?&'&}{’;‘2{‘ ' ar?c]jc harassment,

April | religion, belief, | administrative Law fgrestr workers victimisation
[LSalébubrg_tir ; 1st disability age, and y provincial
andarbeitsordnung | orientation o

2006 | sexual orientatio specialised
Landesgesetzblatt Nr. 7/1996 :nstitution

idF 21/2006




Tyrolian Agricultural Labour

prohibition of

Relations Act, Provincial | Amend g:fr_llo_ler_, hef[h”rilc g:;?:(ﬁitma:?lgtilonr?”ea
Law Gazette Nr. 27/2000 as | gq affiliation (ethnische | Employment  of | harassment
amended by Nr. 61/2005 version | 2ugenorigkeit), Civil and agricultural  and | yictimicatio
_ _ === | religion, belief, | administrative Law | .= &\ o victimisation
[Tiroler Landarbeitsordnung | jyly disability age, and y provincial
Tiroler LGBI Nr. 27/2000 | 27th | sexual orientation specialised
idF 61/2005 2005 institution
Tirolian Provincial Teachers
Employment Act , Provincial | Amend gender’ ethnic provincial
Law Gazette Nr. 74/1998, |ed | affiliation (ethnische specialised
last amended by Nr. 82/2005 | version | zygehorigkeit), Administrative Employment  of | institution for
[Tiroler Landeslehrer- Decem re||g|0n, bellef, Law pI‘OVinCial teaCheI’S teaCherS (Equal
Diensthoheitsgesetz  LGBI.. | ber 1st | disability age, and Treatment
74/1998, zuletzt gedndert | 2005 sexual orientation Commission)
durch LGBI. 82/2005]
Installment of
_ o provincial “Ombud
Styl’lan Dlsab|||ty ACt, for people with
Provincial Law Gazette Nr. disabilities” -
26/2004 Julylst | . .. Administrative Specialised general task to
o disability RO
[Ste|ermark|sches 2004 Law Institution WOI’k ) on
Behindertengesetz, ~ LGBI. complaints.
26/2004] Discrimination not
expressly

mentioned




ANNEX 2: TABLE OF INTERNATIONAL INSTRUMENTS

Name of country: Austria

Date: 01-02-06

Instrument Signed | Ratified | Derogations/ reservations relevant | Right of individual | Can this instrument be
(yes/no) | (yes/no) | to equality and non-discrimination | petition accepted? | directly relied upon in
domestic  courts by
individuals?
European Convention | yes yes no yes yes
on Human Rights
(ECHR)
Protocol 12, ECHR yes no
Revised European | ? no Ratified collective
Social Charter complaints
protocol?
International Covenant | yes yes no no
on Civil and Political
Rights
International yes yes no no
Convention on
Economic, Social and
Cultural Rights
Convention on the | yes yes no yes no
Elimination of All
Forms of Racial
Discrimination
Convention on the | yes yes no no
Elimination of
Discrimination
Against Women
ILO Convention No. | yes yes no No

111 on Discrimination




=» Convention on the
Rights of the Child

yes

yes

no

no
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