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Introduction

The European Network of Legal Experts in Gender Equality and Non-Discrimination is pleased to present
the second edition of the European Equality Law Review.

This second issue provides an overview of the latest developments in gender equality and anti-discrimination
law and policy, which as far as possible reflects the state of affairs for the period January - June 2015. The
various chapters detail information relating to European case law developments (European Court of Justice
and European Court of Human Rights), as well as the most recent developments in legislation, policy and
case law on the national level.! This European Equality Law Review also includes four in-depth analytical
articles. The first article authored by Catherine Barnard and Alysia Blackham discusses self-employment
and equality and presents some of the key findings of a recently published report of the former European
Network of Legal Experts in the Field of Gender Equality.? In the second article, Margarita Ilieva explores
the issue of reasonable accommodation in access to justice for persons with mental disabilities. Marjolein
van den Brink and Jet Tigchelaar in the third article examine gender identity and sex registration by public
authorities. Finally Christa Tobler looks at the ground of sexual orientation and presents the outcomes of a
recently published report of the former European Network of Legal Experts in the Non-Discrimination Field.>

As to policy developments at the European level, important to mention here is that the Commission
has formally withdrawn the stalled proposal for a Directive on maternity leave on 1 July 20154 The
Commission is now exploring a fresh approach to meet the policy objectives of improving the protection
of mothers, accomplishing better reconciliation of professional and family life, and facilitating female
participation in the labour market. The Commission has published a Roadmap for this initiative.> With
this new approach the Commission seeks to make a real contribution to the improvement of the lives of
working parents and other carers.

Noteworthy is also that the results of Eurobarometer 428 on gender equality were published in April
20155 This Eurobarometer measures Europeans’ perceptions of gender inequalities within their own
country, as well as Europeans’ general attitudes towards gender equality. It focuses on four topics:
attitudes towards gender equality and stereotypes; understanding gender inequality; tackling gender
inequality effectively; and combating violence against women. Some of the main findings are that around
three in five Europeans (62 %) think that inequalities between men and women are widespread in their
country; and that three quarters of Europeans (76 %) think that tackling inequality between men and
women should be an EU priority. When asked to choose, from a list of six areas of society, up to three
where they believe gender stereotypes are most widespread, Europeans are most likely to mention:

1 On the basis of information provided by the national experts, Alice Welland from Utrecht University drafted the sections
regarding gender equality and Isabelle Chopin, Catharina Germaine and Jone Elizondo from the Migration Policy Group
drafted those regarding anti-discrimination. The final compilation was done by the Migration Policy Group.

2 Barnard, C., Blackham, A. (2015), Self-Employed: The Implementation of Directive 2010/41 on the application of the principle
of equal treatment between men and women engaged in an activity in a self-employed capacity, European Network of Legal
Experts in the Field of Gender Equality, available at: http://www.equalitylaw.eu/index.php?option=com_edocman&task=
document.viewdoc&id=2732&Itemid=295, accessed 21 October 2015.

3 Pudzianowska, D., Smiszek, K. (2014), Combating sexual orientation discrimination in the European Union (supervised and
edited by Christa Tobler), European Network of Legal Experts in the Non-Discrimination Field, available at:
http://www.equalitylaw.eu/publications, accessed 21 October 2015.

4 Proposal for a directive of the European Parliament and of the Council amending Council Directive 92/85/EEC on the
introduction of measures to encourage improvements in the safety and health at work of pregnant workers and workers
who have recently given birth or are breastfeeding. Brussels, 3.10.2008. COM(2008) 637 final.

5 The Roadmap is available at: http://ec.europa.eu/smart-regulation/roadmaps/docs/2015_just xxx_maternity leave.en.pdf.
See also the press release here: http://europa.eu/rapid/press-release MEX-15-5464 en.htm, both accessed 21 October
2015.

6 The results are available at http://ec.europa.eu/justice/gender-equality/files/documents/eurobarometer _report 2015
en.pdf, accessed 21 October 2015.
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work (51 %), followed by advertising (34 %), the media (33 %) and politics (28 %). They are less likely
to believe that gender stereotyping is most widespread in sport (18 %); and in schools (16 9%). Our
Network’s gender experts regularly report on many of the topics addressed in the Eurobarometer, such
as these gender stereotypes in different areas of society.

During the first half of 2015 the Commission showed support to the fight against discrimination on the
ground of ethnic origin, reinforcing the existing programmes in integration. The European Platform for
Roma Inclusion was held in March and opened a call for proposals for projects to support activities on
non-discrimination and Roma integration. Additionally, the Commission has continued the monitoring of
the National Roma Integration Strategies, while offering more funds on the basis of the 4th Report on
the implementation so that Member States can further implement more activities.

On 30 April 2015 a Letter of Formal Notice was sent by the Commission to the Slovak Republic concerning
discrimination of Roma children in education, regarding both misdiagnosis of Roma children and their
subsequent registration in special schools and discrimination in mainstream education.

The Commission launched several publications on antidiscrimination during this period. The ‘Know
Your Rights’ discrimination booklet was published to provide easily accessible guidance for victims of
discrimination. In addition, the first issue of the Diversity Newsletter was issued, as well as a ‘Practical
Guide to Launch and Implement Diversity Chapters’. Finally, a new ‘Overview of Youth Discrimination in
the European Union’ was published.

The Equal Treatment Directive status remains unchanged since the meeting of the Council and its
preparatory bodies on 11 December 2014. Véra Jourova, EU Commissioner for Justice, Consumers and
Gender Equality took this forward by meeting with representatives of NGOs to discuss the proposal in
February, following up on the commitment she showed in the Employment, Social Policy, Health and
Consumer Affairs Council on 12 December 2014.

On 16 July 2015 (after the cut-off date for this issue) the Court of Justice of the European Union
delivered its judgment in the Nikolova case (discrimination by association on the ground of ethnic origin).
A summary of the conclusions of Advocate-General Kokott on the case is included in this current edition
and the case will be analysed in depth in the Equality Law Review’s next issue. In addition, the Court of
Justice also issued a key judgment in the sphere of gender equality law on 16 July 2015, in the Greek
case of Maistrellis concerning parental leave. As with the Nikolova case, a summary of Advocate-General
Kokott’s Opinion is included in this edition, and the judgment will be analysed in the forthcoming edition
in 2016.

As regards the European Equality Law Network itself, we look forward to the annual legal seminar,
which will be held in Brussels on 24 November 2015, and will gather all members from the Network,
national government officials, and representatives of national equality bodies and selected European
NGOs. Professor Sandra Fredman (Oxford University) will deliver the keynote speech on intersectional
discrimination, as she is currently also preparing a thematic report on this topic for the Network.

Finally, we are pleased to draw your attention to our new website which is now online: www.equalitylaw.eu.
The website contains information regarding the Network’s activities and reports as well as publications
from the previous two networks. As always, please do not hesitate to contact one of the Network’s three
partners, should you need more information.

Isabelle Chopin Alexandra Timmer Marcel Zwamborn
Migration Policy Group Utrecht University Human European Consultancy
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SELF-EMPLOYMENT IN EU MEMBER
STATES: THE ROLE FOR EQUALITY LAW

Catherine Barnard and Alysia Blackham*

l. Introduction

Self-employment is a growing phenomenon in the EU. In 2012, 32.8 million individuals in the EU were
self-employed, accounting for 15 % of total EU employment.! At the same time, there is large variation
between Member States, with rates of self-employment ranging from 8.1 9% in Luxembourg to 32 % in
Greece.? In the UK, the rise in total employment between 2008 and 2014 was predominantly among the
self-employed, bringing the proportion of self-employed workers to 15 % of the labour force, the highest
level in 40 years.3

In the EU, self-employment is simultaneously depicted as an opportunity, allowing workers to have
independence and to create their own employment; and as a trap, consigning individuals to precarious
work and insecurity.* However, it is important to recognise the significant diversity in those described
as ‘self-employed’: the self-employed have significant differences in skill and education levels, work
autonomy, pay and working conditions.> While recognising this diversity, it is also clear that some self-
employed persons are at risk of precarious work, and have limited legal protection in their working
lives (Section II). Equality law has significant potential to address this gap. Directive 2010/41 on the
application of the principle of equal treatment between men and women engaged in an activity in a self-
employed capacity is the key piece of equality legislation that may assist the self-employed in the EU
(Section I11). However, the personal scope of the Directive is defined by reference to the law in individual
Member States, requiring renewed attention on how ‘self-employment’ is defined and constructed in
individual countries (Section IV).

Drawing on data provided by the European Network of Legal Experts in the Field of Gender Equality,
obtained as part of an analysis of the implementation of Directive 2010/41,° we consider the definition and
construction of ‘self-employment’ in EU Member States, particularly in relation to issues of categorisation

* Catherine Barnard is Professor of EU law and Employment Law, University of Cambridge and fellow of Trinity College.
Trinity College, Cambridge (csb24@cam.ac.uk).

Alysia Blackham is a Senior Lecturer at Melbourne Law School, University of Melbourne, and an Affiliated Lecturer at the
Faculty of Law, University of Cambridge. Melbourne Law School, Australia (alysia.blackham@unimelb.edu.au).

1 Kern, V., Social Protection for Self-Employed Workers [2013] European Parliamentary Research Service http://epthinktank.
eu/2013/07/10/social-protection-for-self-employed-workers/, accessed 16 December 2014.

2 ONS, Self-Employed Workers in the UK - 2014’ (2014) http://www.ons.gov.uk/ons/rel/Imac/self-employed-workers-in-the-
uk/2014/rep-self-employed-workers-in-the-uk-2014.html accessed 10 October 2015.

3 ONS, Self-Employed Workers in the UK - 2014’ (2014) http://www.ons.gov.uk/ons/rel/Imac/self-employed-workers-in-the-
uk/2014/rep-self-employed-workers-in-the-uk-2014.html accessed 10 October 2015.

4 See, for example, European Commission, Self-Employment in Europe (2010) and EUROPE 2020: A strategy for smart,
sustainable and inclusive growth COM(2010) 2020 final.

5 European Foundation for the Improvement of Living and Working Conditions, The Working Conditions of the Self-Employed
in the European Union (Office for Official Publications of the European Communities 1997); European Foundation for the
Improvement of Living and Working Conditions, Self~-Employment: Choice or Necessity? (Office for Official Publications of
the European Communities 2000).

6 See Barnard, C., Blackham, A., Self-Employed: The Implementation of Directive 2010/41 on the Application of the Principle of
Equal Treatment between Men and Women Engaged in an Activity in a Self-Employed Capacity (2015).



mailto:csb24@cam.ac.uk
mailto:alysia.blackham@unimelb.edu.au
http://epthinktank.eu/2013/07/10/social-protection-for-self-employed-workers/
http://epthinktank.eu/2013/07/10/social-protection-for-self-employed-workers/
http://www.ons.gov.uk/ons/rel/lmac/self-employed-workers-in-the-uk/2014/rep-self-employed-workers-in-the-uk-2014.html
http://www.ons.gov.uk/ons/rel/lmac/self-employed-workers-in-the-uk/2014/rep-self-employed-workers-in-the-uk-2014.html
http://www.ons.gov.uk/ons/rel/lmac/self-employed-workers-in-the-uk/2014/rep-self-employed-workers-in-the-uk-2014.html
http://www.ons.gov.uk/ons/rel/lmac/self-employed-workers-in-the-uk/2014/rep-self-employed-workers-in-the-uk-2014.html

EUROPEAN EQUALITY LAW REVIEW - Issue 2 / 2015

and exclusion of particular types of work. We argue that there is limited consensus regarding the boundaries
of ‘self-employment’ in Member States. We consider how these definitions and categorisations might
exacerbate the precariousness of some groups of self-employed by confining the protection afforded by the
Directive. In particular, we examine how the definition of self-employment may complicate the identification
of the ‘duty holder’ for enforcing social rights for the self-employed (Section V). Section VI concludes.

We start by considering some of the reasons why self-employment raises particular concerns for its
critics. The answer lies in precarity and the gendered nature of that precariousness.

Il. Issues associated with self-employment
Precarious work

Introduction

Precarious work is a growing problem in EU countries. The crisis and growing unemployment have

‘create[d] the conditions for wider “acceptance” of work that is precarious.”” However, there is limited

consensus regarding what constitutes ‘precarious’ work. Fudge and Owens define ‘precarious’ work as

that which ‘departs from the normative model of the standard employment relationship ... and is poorly

paid and incapable of sustaining a household.”® Thus, Rodgers has identified four dimensions for gauging

the degree of work precarity:®

1. the degree of work certainty and security (including job tenure, risk of job loss and work availability).
Certainty and security may be affected by the form of employment (e.g. temporary, permanent, part-
time or casual employment), the nature of the work relationship (e.g. self-employment), and the
presence of multiple parties, as in an agency arrangement;

2. the level of control over work and conditions (including work intensity);

the level of protection by law or collective agreement (including social protection); and

4. the level of income (including that derived from work, government transfers and benefits).*°

W

Vosco defines ‘precarious employment’ as that:

characterized by uncertainty, low income, and limited social benefits and statutory entitlements.
Precarious employment is shaped by the relationship between employment status (i.e. self- or
paid employment), form of employment (e.q. temporary or permanent, part-time or full-time), and
dimensions of labour market insecurity, as well as social context (e.g. occupation, industry and
geography) and social location (or the interaction between social relations, such as gender, and
legal and political categories, such as citizenship).!!

Self-employment and precarity

Self-employment is associated with a number of risk factors for precarious work. In studying the self-
employed in Canada in the 1990s, Moore and Mueller found evidence that individuals were being
‘pushed’ into self-employment in response to inadequate opportunities in the paid sector. Longer spells

7 McKay, S, and others, Study on Precarious Work and Social Rights (2012), p. 14.

8 Fudge, J., Owens, R.J., ‘Precarious Work, Women and the New Economy: The Challenge to Legal Norms'in: Fudge, J., Owens,
R.J. (eds), Precarious work, women and the new economy: the challenge to legal norms (Hart Publishing 2006), p. 3.

9 Rodgers, G., ‘Precarious Work in Western Europe: The State of the Debate’in: Rodgers, G., Rodgers, J. (eds), Precarious jobs
in labour market regulation: the growth of atypical employment in Western Europe (International Institute for Labour Studies
1989), p. 3.

10  Vosko, L.F, Managing the Margins: Gender, Citizenship, and the International Regulation of Precarious Employment (Oxford
University Press 2010), p. 2.

11 Vosko, L.F, Managing the Margins: Gender, Citizenship, and the International Regulation of Precarious Employment (Oxford
University Press 2010), p. 2 (emphasis in original).
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of joblessness favoured entry into self-employment, and workers who left their previous, paid jobs
involuntarily were more likely to become self-employed.}? Thus, self-employment may be a fall-back
position for those who cannot find paid employment elsewhere.

Other workers may be attracted to self-employment by ‘pull’ factors, such as higher expected earnings
relative to paid employment and perceived freedom from managerial constraints.’®* However, these
benefits do not always result in practice. Entrepreneurship may be ‘driven by unrealistic optimism’ among
the self-employed, particularly in relation to the level of earnings they will achieve.'* In recent surveys,
18 % of the self-employed have been classified as poor, compared with only 6 % of employees,!®
indicating that self-employed workers are more at risk of poverty than employees. Indeed, average
income from self-employment has fallen by 22 % since 2008-09.1¢ Previous studies have also found
that low-skilled workers generally have higher income in waged employment than when self-employed.'”
Thus, the idealised ‘pull’ factors of self-employment may actually exacerbate individual precarity.

However, the self-employed may have greater job satisfaction,'® particularly for those in non-professional
and non-managerial roles.'® Thus, for some, self-employment may provide greater autonomy, flexibility,
skill utilisation and job security.?® For older workers, self-employment may also provide opportunities
for gradual retirement,?! granting them their independence and autonomy which may be lacking as a
‘payroll’ employee.?? Thus, the self-employed often see self-employment as liberating, freeing them from
the strictures of employment and allowing better balance of work and caring obligations. Again, this is
often not achieved in practice.”® Indeed, the self-employed (particularly homeworkers) may experience
the same exploitative conditions they had tried to escape in employment.2* Self-employment increasingly
makes no distinction between work and home life,>> making a mockery of any notion of ‘work-life balance’
and potentially leading to excessive working hours.?® Median working hours for the self-employed are
approximately 5 to 13 hours more per week than for employees,?” and self-employed workers are more

12 Moore, C.S., Mueller, R.E,,‘The Transition from Paid to Self-Employment in Canada: The Importance of Push Factors’' (2002)
34 Applied Economics, p. 791.

13 SeeTaylor, M.P, ‘Earnings, Independence or Unemployment: Why Become Self-Employed?’ (1996) 58 Oxford Bulletin of
Economics and Statistics, p. 253.

14 Arabsheibani, G, and others,‘And a Vision Appeared unto Them of a Great Profit: Evidence of Self-Deception among the
Self-Employed’ (2000) 67 Economics Letters, p. 35.

15  European Commission, Self-Employment in Europe (2010) and EUROPE 2020: A strategy for smart, sustainable and inclusive
growth COM(2010) 2020 final, p. 26.

16 ONS, Self-Employed Workers in the UK - 2014’ (2014) http://www.ons.gov.uk/ons/rel/lmac/self-employed-workers-in-the-
uk/2014/rep-self-employed-workers-in-the-uk-2014.html accessed 10 October 2015. See also Parker, S.C.,"The Inequality of
Employment and Self-Employment Incomes: A Decomposition Analysis for the UK’ (1999) 45 Review of Income & Wealth, p. 263.

17  Lofstrom, M., ‘Does Self-Employment Increase the Economic Well-Being of Low-Skilled Workers?’ (2011) 40 Small Business
Economics, pp. 933 and 948.

18  Benz, M., Frey, B.S.,'The Value of Doing What You like: Evidence from the Self-Employed in 23 Countries’ (2008) 68 Journal
of Economic Behavior & Organization, p. 445; Andersson, P, ‘Happiness and Health: Well-Being among the Self-Employed’
(2008) 37 The Journal of Socio-Economics p. 213.

19 Hundley, G.,'Why and When Are the Self-Employed More Satisfied with Their Work?' (2001) 40 Industrial Relations: A Journal
of Economy and Society, p. 293. See also Smeaton, D., ‘Self-Employed Workers: Calling the Shots or Hesitant Independents?:
A Consideration of the Trends' (2003) 17 Work, Employment and Society, p. 379.

20 Hundley, G, ‘Why and When Are the Self-Employed More Satisfied with Their Work?' (2001) 40 Industrial Relations: A Journal
of Economy and Society, p. 293.

21 Quinn, J.F, 'Labor-Force Participation Patterns of Older Self-Employed Workers’ (1980) 43 Social Security Bulletin, p. 17.

22 See Parry, J., Taylor, R.F, ‘Orientation, Opportunity and Autonomy: Why People Work after State Pension Age in Three Areas
of England’ (2007) 27 Ageing and Society, p. 579.

23 SeeJurik, N.C,, ‘Getting Away and Getting By The Experiences of Self-Employed Homeworkers' (1998) 25 Work and
Occupations p. 7; Duberley, J., Carrigan, M., "The Career Identities of “mumpreneurs”: Women'’s Experiences of Combining
Enterprise and Motherhood’ (2013) 31 International Small Business Journal, p. 629.

24 See Jurik, N.C, ‘Getting Away and Getting By The Experiences of Self-Employed Homeworkers' (1998) 25 Work and
Occupations p. 7.

25  See Baines, S., Gelder, U."What Is Family Friendly about the Workplace in the Home? The Case of Self-Employed Parents
and Their Children’ (2003) 18 New Technology, Work and Employment, p. 223.

26  See Duberley, J., Carrigan, M., 'The Career Identities of “mumpreneurs”: Women's Experiences of Combining Enterprise and
Motherhood’ (2013) 31 International Small Business Journal, p. 629.

27  European Commission, Self-Employment in Europe (2010), p. 26.
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likely to work higher (over 45) or lower (8 or less) hours than employees,?® perhaps demonstrating that
individuals have limited control over work hours and work intensity.?®

It is clear that some self-employed persons will have significantly better work outcomes than others. In
studying US data, Robinson and Sexton found that the number of years of formal education increased
the probability of becoming self-employed; and that self-employment earnings increased significantly
for each year of education.®® Similarly, studies of EU data have found that formal education and previous
labour market experience have a positive impact on self-employment survival.3! Thus, better-educated
individuals are more likely to be self-employed for a longer period, and are more likely to achieve higher
earnings from their activities.>

In this context, Beugelsdijk and Noorderhaven argue that there is at least one unifying personality trait
for the self-employed: according to their study, entrepreneurs are more individually oriented than the
rest of the population.3® Beyond this one characteristic, there is likely to be significant diversity among
the self-employed. That said, even highly skilled technical contractors, who may be paid more in a self-
employed capacity, report feeling anxiety and estrangement in their working arrangements.>* Thus, self-
employment may both reduce and exacerbate work precarity for different individuals in different ways.
Any analysis of self-employment should have regard to this diversity, and must consider the different
aspects of precarity, which may overlap and interact in unexpected ways.

In summary, self-employment cannot be seen as a purely positive or purely negative phenomenon.
Indeed, self-employment is not self-evidently an indicator of precarity.>> The ‘self-employed’ covers a
wide range of individuals. Thus, Eardley and Cordon have criticised the ‘widespread and persistent idea
of self-employed people as an affluent and self-sufficient petite bourgeoisie’, drawing attention instead
to the low-income self-employed.*® There has been recognition for many years that those classified as
‘self-employed’ do not always have autonomy or control of their own means of production.> This has led
to a growing emphasis on the ‘dependent self-employed’, or those who work for mainly one customer in
a position of ‘hierarchical subordination’.?® In other words, in some systems that customer may be viewed
as an employer.

Self-employment and gender

In considering the diversity of the self-employed in the EU, it is essential to take into account equality
issues. Eurofound estimates that 34.4 % of the self-employed in the EU are women. On average, from
2008-2012 across the EU 28 Member States, the share of self-employed women compared to the total
number in employment was much smaller than the corresponding share for men: 10 % compared with

28  ONS, Self-Employed Workers in the UK - 2014’ (2014) http://www.ons.gov.uk/ons/rel/Imac/self-employed-workers-in-the-
uk/2014/rep-self-employed-workers-in-the-uk-2014.html accessed 10 October 2015.

29  European Foundation for the Improvement of Living and Working Conditions, The Working Conditions of the Self-Employed
in the European Union (Office for Official Publications of the European Communities 1997), p. 1.

30 Robinson, PB., Sexton, E.A.,"The Effect of Education and Experience on Self-Employment Success’ (1994) 9 Journal of
Business Venturing, p. 141.

31 Millan, J.M., Congregado, E., Roman, C.,‘Determinants of Self-Employment Survival in Europe’ (2010) 38 Small Business
Economics, p. 231.

32 Robinson, PB., Sexton, E.A., 'The Effect of Education and Experience on Self-Employment Success’ (1994) 9 Journal of
Business Venturing, p. 141.

33 Beugelsdijk, S., Noorderhaven, N., ‘Personality Characteristics of Self-Employed; An Empirical Study’ (2005) 24 Small
Business Economics, p. 159. On personality traits of the self-employed, see Caliendo, M., Fossen, F,, Kritikos, A.S., ‘Personality
Characteristics and the Decisions to Become and Stay Self-Employed’ (2013) 42 Small Business Economics, p. 787.

34  Kunda, G, Barley, S.R, Evans, J.,'Why Do Contractors Contract? The Experience of Highly Skilled Technical Professionals in a
Contingent Labor Market’ (2002) 55 Industrial & Labor Relations Review, p. 234.

35  See further Dellot, B., Salvation in a Start-up? The Origins and Nature of the Self-Employment Boom (2014).

36 Eardley, T, Corden, A., (1944), Low Income Self-Employment: Work, Benefits and Living Standards (Avebury, 1996) p. 1.

37 SeeDale, A, ‘Social Class and the Self-Employed’ (1986) 20 Sociology, p. 430.

38  See, for example, Ulrike, 1972-Muehlberger, Dependent Self-Employment: Workers on the Border between Employment and
Self Employment (Palgrave Macmillan, 2007).
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18 %.3° While the number of self-employed women is increasing in the UK, men still constitute 68 % of
self-employed workers.°

Marlow argues that gender impacts upon women’s experiences of self-employment, and affects the
initiation, development and daily management of small firm ownership.#* Thus, gendered structural
constraints continue to limit women’s success as entrepreneurs.*? This is reflected in the number of
self-employed women with employees (and, therefore, larger scale businesses): in 2013, the number of
self-employed women with employees was 2 299 400 (compared with 6 514 900 for men). Thus, self-
employed women are more likely to have smaller businesses (or to be operating alone) than their male
counterparts, and may be more exposed to issues of precarity. Similarly, previous studies of US small
businesses have found that female-owned businesses have lower survival rates, profits, employment,
and sales than male-owned businesses.** Fairlie and Robb explain the lower success rates for female-
owned businesses due to women having less start-up capital, less human capital, and less prior work
experience in a family business.*

The nature of self-employed work also varies by gender. In the UK, the most common roles for the self-
employed in 2014 were in construction, taxi driving and carpentry,* traditionally male-dominated industries.
While male self-employed workers are largely employed in skilled trades, many female self-employed
are working in unskilled, low-paid areas. For self-employed women in the UK, the top three occupations
in 2014 were cleaners and domestics, child minders and hairdressers and barbers* These roles are
generally associated with low levels of pay and benefits, poor conditions and limited skill and education.
Indeed, Burke, FitzRoy and Nolan report a ‘somewhat puzzling’ finding that education and training have no
significant association with the value of the business for female self-employed workers, though it does for
men (see above).*” However, if self-employed women are operating in sectors that require low levels of skill
and experience, this finding is entirely unsurprising and risks becoming a self-fulfilling prophesy.

This may also reflect a broader argument that men and women approach self-employment differently.
Biehl, Gurley-Calvez and Hill argue that male self-employment is often driven by labour-market
opportunities, including the prospect of increased income compared with wage-based employment. In
contrast, female self-employed workers are often driven by lifestyle factors, and are strongly influenced
by other household earnings in their decision-making.®® Allen and Curington found similar results in their
examination of US data.*®
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Women in self-employment may also be affected by broader social trends and gendered notions of
‘work’ (and what is regarded as ‘acceptable’ work). For example, the German expert from the European
Network of Legal Experts in the Field of Gender Equality noted the decline in the ‘female job” self-
employed midwives are increasingly giving up work due to the low level of remuneration paid by health
insurance schemes for their services, coupled with significant increases in professional liability insurance
premiums.>® Thus, gendered notions of ‘work’ and broader social concerns may particularly affect certain
forms of ‘female’ self-employed jobs.

I1l. Legal protection for the self-employed: the role of equality law

The absence of legal protection

The analysis in Section 2 has demonstrated that some self-employed persons are at risk of precariousness,
and that given the significantly lower number of women than men working as self-employed, equality
issues pervade self-employed work at least as much as they do ‘standard’ employment. Further, some
self-employed persons (particularly those with low levels of skills and education, or who are at risk of
poverty) may have limited bargaining power in negotiating the arrangements under which they provide
their services. Despite this, there is limited legal protection provided for the self-employed: employment
protection, by its very nature, does not apply to those working in a self-employed capacity. Thus, the self-
employed cannot claim unfair dismissal or redundancy payments nor can they complain that their terms
and conditions are lower than statutory employment minima.

The self-employed are often responsible for their own working conditions, and have limited scope to bring
a claim under health and safety legislation®! or working time regulations.>? Thus, legal protection for the
self-employed is largely confined to contract law, via the negotiation of terms of engagement. However,
this is likely to be of limited use to those with minimal bargaining power.

The role of equality law

In this context, equality law has significant scope to assist the self-employed. It has the potential to
regulate the entire life cycle of self-employed work, ranging from engagement (that is, by ensuring
equality in the selection of the self-employed to perform the work), to terms and conditions of work (by
ensuring equality in the terms and conditions under which the self-employed are engaged), to termination
(in preventing the use of discriminatory considerations in the termination of services provided by the
self-employed). Putting it another way, if women are denied access to the opportunities available to
the self-employed, purely on the grounds of sex, they will not even be able to aspire to the potential
economic, social and professional opportunities offered by self-employment.

There is, therefore, a strong case to consider the application of equality law to the self-employed. The
question, then, is whether the self-employed fall in the personal scope of EU equality law. The answer is:
it depends on the specific provisions in the specific directive.

So, for example, as consumers of goods and services, the self-employed are protected by Directive
2004/113/EC of 13 December 2004 implementing the principle of equal treatment between men and
women in the access to and supply of goods and services.>® However, this will not provide protection
for the self-employed in relation to those they are contracting with to provide their services (though it

50 SeeBarnard, C., Blackham, A., Self-Employed: The Implementation of Directive 2010/41 on the Application of the Principle of
Equal Treatment between Men and Women Engaged in an Activity in a Self-Employed Capacity (2015).

51 See Health and Safety at Work etc. Act 1974 (UK); Management of Health and Safety at Work Regulations 1999 (UK) SI 1999/3242.

52  See Directive 93/104/EC concerning certain aspects of the organisation of working time, as amended by Directive
2000/34/EC and implemented in the UK by the Working Time Regulations 1998 (UK) SI 1998/1833.

53  This will also regulate how the self-employed provide goods and services in the course of their work.
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may protect those receiving services from the self-employed). The self-employed are also covered by
Directive 79/7/EEC of 19 December 1978 on the progressive implementation of the principle of equal
treatment for men and women in matters of social security and Article 6 of Directive 2006/54 for the
purposes of equal treatment in occupational social security.

Thus, the self-employed have some (limited) equality protection as consumers and in relation to social
security provision. However, this is unlikely to be of significant assistance in the day-to-day undertaking
of work in a self-employed capacity. This brings us to Chapter 3 of the Recast Directive 2006/54, relating
to equal treatment in access to self-employment, vocational training and promotion and working
conditions. Article 14(1) of the Recast Directive prohibits direct and indirect discrimination on the grounds
of sex in relation to: conditions for access to self-employment; access to vocational guidance and
training; employment and working conditions, including dismissals; and membership of, and involvement
in, organisations of workers or employers, including those related to workers in particular professions.
Article 14(1)(a) seems the most relevant and its focus is on (initial) access to self-employment.

The self-employed may also be covered by the Race Directive 2000/43>* and Framework Directive
2000/78% in so far as they cover access to self-employment. However, the potential scope of the
relevant provisions remains unclear. The issue did arise in Allonby,*® where the Court of Justice held that
the equal pay provisions in Article 157 TFEU did not apply to entrepreneurs, though the provisions cover
the self-employed where they are largely dependent on one particular ‘employer’.

The protections provided by the equality directives and Article 157 TFEU were arguably extended by

Directive 2010/41. It defines the principle of equal treatment in relation to the self-employed as meaning

‘there must be no discrimination on grounds of sex, for instance in relation to the establishment, equipment

or extension of a business or the launching or extension of any other form of self-employed activity.>”

However, despite the title of the Directive, there is good evidence, based on the travaux préparatoires,

that the key aims of the Directive are actually:

- to encourage female entrepreneurship;

- to protect assisting spouses and life partners; and

- to provide maternity rights to female self-employed workers and spouses and life partners of self-
employed workers.

Thus, the Directive is arguably not aimed to facilitate equality generally in relation to the self-employed:
equal treatment is not the core of the Directive, which is instead focused on social security provision and
spouses and life partners of the self-employed.>® Indeed, the right to equal treatment may be limited to
the self-employed seeking initial access to self-employed activity, not the actual pursuit of (exercising)
that activity.>®

Who is a ‘self-employed’ worker?

While the protection provided by Directive 2010/41 may be limited in material scope, it is also necessary
to consider the personal scope of the Directive: or, more particularly, who is a self-employed worker?
The scope of the Directive, laid out in Article 2(a), covers: ‘self-employed workers, namely all persons

54  Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons
irrespective of racial or ethnic origin, OJ L 180 of 19 July 2000, pp. 22-26. See Article 14.

55  Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment
and occupation, OJ L 303 of 2 December 2000, pp. 16-22. See Article 3.

56  Case C-256/01 Allonby v. Accrington & Rosendale College [2004] ECR |-873, paragraph 71.

57  See Preamble to the Directive, [14].

58  See Barnard, C, Blackham, A., Self-Employed: The Implementation of Directive 2010/41 on the Application of the Principle of
Equal Treatment between Men and Women Engaged in an Activity in a Self-Employed Capacity (2015).

59  See Barnard, C,, Blackham, A., Self-Employed: The Implementation of Directive 2010/41 on the Application of the Principle
of Equal Treatment between Men and Women Engaged in an Activity in a Self-Employed Capacity (2015). This issue will be
explored further in a subsequent paper.
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pursuing a gainful activity for their own account, under the conditions laid down by national law’. The
approach in Article 2(a) makes reference to three EU conditions: (1) those persons (2) who are pursuing
a gainful activity (3) for their own account; and then includes (4) a reference to national law. Thus,
there is significant scope for national law to define and construct who might be ‘self-employed’. As
part of an analysis of the implementation of Directive 2010/41,%° members of the European Network
of Legal Experts in the Field of Gender Equality were asked to provide information regarding how the
‘self-employed’ were defined in national law. The question of who is ‘self-employed’ and indeed ‘self-
employed worker’ is a vexed one and goes to the heart of most labour-law systems. However, one of
the challenges in defining ‘the self-employed’ relates to where this definition might be located. In some
Member States, the definition was most prominent in tax and social security legislation. In others, like
the UK, it was defined in a complex line of case law. In other Member States, the definition was laid
out in labour legislation, or in company law. Thus, it may be difficult to identify how ‘the self-employed’
are defined and constructed in any Member State, and different definitions may be used for different
purposes. This obviously makes effective analysis more difficult.

With this broad caveat, the different approaches of the Member States to the definition of ‘self-
employment’ may be summarised as follows. First, some countries have simply copied out the provisions
of the Directive. Malta is a good example: ‘self-employed workers... means all persons pursuing a gainful
activity for their own account’ 5!

Second, other Member States provide an explicit definition of the ‘self-employed’. However, this definition
can be found in a variety of locations. In some countries the definition of self-employment can be found
in labour legislation. For example, in Cyprus Law No. 59(1)/2010 says that the term ‘self-employed’
covers any employment in Cyprus of a person who is pursuing a gainful activity, provided such activity
is not insurable under the First Schedule, Part | under the title ‘Employees, Insurable and Non-Insurable
Employments’. The First Schedule refers to employment in Cyprus of a person on the basis of a contract
of work or training or under such circumstances from which an employer-employee relationship can be
derived.

In other countries a definition can be found in social security legislation. For example, in Iceland the
Unemployment Insurance Act No. 54/2006 defines a self-employed individual as ‘Any person who works
at his/her own business or independent activity to the extent that he himself/she herself is obliged to pay
tax deductions at source in respect of calculated wages and social insurance tax in respect in respect of
his/her work, either every month or in another regular manner according to rules set by the Director of
Internal Revenue on calculated remuneration.’?

In another group of countries, the tax legislation contains the only or the most comprehensive definition
of self-employment. For example, in Croatia the labour-law rules do not define the self-employed but the
Law on Income Tax specifies that self-employed income tax duty holders are: artisans together with four
categories of freelancers (or independent contractors): (1) health workers, veterinarians, lawyers, notaries,
auditors, architects, insolvency managers, court interpreters, translators, tourist guides, and similar; (2)
scientists, writers, innovators, and similar; (3) teachers, pedagogues, and similar; (4) journalists, artists
and sportsmen and women; and persons employed in agriculture and forestry.

In the final group of countries, entrepreneurship is seen as a matter for the civil code and it is here that a
definition can be found. So for example, the Czech Civil Code defines entrepreneur as: ‘Whoever performs
independently on their own account and responsibility of trade or employment in a similar manner with

60  SeeBarnard, C., Blackham, A., Self-Employed: The Implementation of Directive 2010/41 on the Application of the Principle of
Equal Treatment between Men and Women Engaged in an Activity in a Self-Employed Capacity (2015).

61  SeeBarnard, C, Blackham, A., Self-Employed: The Implementation of Directive 2010/41 on the Application of the Principle of
Equal Treatment between Men and Women Engaged in an Activity in a Self-Employed Capacity (2015), p. 193.

62  SeeBarnard, C., Blackham, A., Self-Employed: The Implementation of Directive 2010/41 on the Application of the Principle of
Equal Treatment between Men and Women Engaged in an Activity in a Self-Employed Capacity (2015), p. 135.
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the intent to do so consistently for profit, is considered with regard to this business for entrepreneurs
[sic]’®® The Liechtenstein Commercial Code uses similar terminology. In Italy, the Civil Code defines the
self-employed as ‘persons who commit themselves to make a service or a work totally or mainly by
means of their labour and without any subordination towards the customer’ and small entrepreneurs as
‘small independent farmers, craftsmen, traders and those who professionally perform an activity which
is organised mainly with their work and with the work of their family’.5*

Third, in some countries, such as Denmark, there is no definition of the term ‘self-employed’. Fourth,
some countries do not have a definition of the self-employed, but define the term negatively by reference
to employees: the self-employed are essentially those who are not employees. For example, in Norway,
a self-employed person is defined as a person not employed by an employer. The definition is not
spelled in the text of the law but is evident in practice. Likewise, in Portugal self-employment is a wide
concept that includes all forms of employment that do not fall under the definition of an employment
contract either in the private sector or in the public sector. The main criterion to identify an employment
relationship is the subordinated position of the employee, in the sense that s/he is bound to perform
the work according to the instructions of the employer and is also subjected to disciplinary rules and
sanctions applied by the employer. If there is no subordination of the worker, he/she is qualified as
self-employed, and the professional relationships that he/she establishes as independent contractor are
governed by the adequate civil or commercial provisions. Latvia also follows this pattern and recognises
only two categories of persons: either ‘employees’ or ‘self-employed’. Sweden, too, operates a binary
system: the concept of employee is broad in range and covers all dependent work/workers. Swedish law
does not provide a specific definition of self-employed people: they may be individual entrepreneurs or
partners in a trading partnership or even the owner of a small joint-stock company. The character of
the self-employed is important mainly for tax and social security purposes. For tax purposes there is a
definition of individual entrepreneur (enskild néringsidkare) involving ‘economic activities carried out in a
professional and independent way’ (Férvérvsverksamhet som bedrivs yrkesmdéssigt och sjélvsténdigt).5®
This is interpreted as requiring activities of some importance carried out on a continuous basis and in
relation to several customers/clients.

Fifth, some countries do not use the term ‘self-employed’ but use alternative forms. For example, in
Hungary the terms ‘sole proprietor’ or ‘sole trader’ are used, and likewise in Estonia, where the acronym
‘FIE" (fidsilisest isikust ettevotja; which directly translates to ‘natural person entrepreneur’) is also
used. Likewise, in Poland ‘entrepreneur’ is used. An entrepreneur is a natural person, legal person and/
or organisational entity without legal personality, on which the separate law confers legal capacity:
pursuing economic activity on its own behalf. Partners in a civil-law partnership (companies) are also
considered as entrepreneurs, as far as their economic activity is concerned. This definition encompasses
‘small entrepreneurs’ or ‘business persons’. Likewise, in Finland the term entrepreneur is used and this
is part of a three-limb approach (see below) which distinguishes between ‘employees, comparable to
employees, or entrepreneurs’. In the Netherlands the Dutch equal treatment legislation uses the term
‘liberal professions’, which may be narrower in scope than ‘self-employment’. In the Dutch interpretation
of this concept, however, not only are doctors and architects covered, but so are freelancers, sole traders,
and entrepreneurs.

Sixth, in some countries, such as Bulgaria, there is no general definition of self-employment but there
is a definition of the self-employed in particular sectors. In the Czech Republic the law generally adopts
a sectoral approach, with a general approach as a catchall. For example, Section 9 of the Pensions Act
defines self-employment as independent activity in agriculture, trade based on a trade licencing act,

63  SeeBarnard, C., Blackham, A., Self-Employed: The Implementation of Directive 2010/41 on the Application of the Principle of
Equal Treatment between Men and Women Engaged in an Activity in a Self-Employed Capacity (2015), p. 71.
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activity of an associate in a public trade company or in a ‘comandite’ (a type of company) activity as a
free artist, some special activities provided with special authorisation and all other activities performed
in the individual’s own name and under his or her own responsibility for the purpose of making a profit.

Seventh, a number of countries have recognised that some individuals who may be described as self-
employed actually have employee-like qualities. These individuals may receive some recognition in the
national systems as, in the case of Germany, ‘quasi-subordinate’ employees, ‘workers’ in the United
Kingdom,*® and para subordinati in Italy. However, it is often difficult to identify this group in practice.
This is certainly the case in Germany where the question has been the subject of rather heterogeneous
case law. The main criteria are: decisive influence on working conditions, authority to give instructions,
competence to delegate the performance of duties, contractual obligations to one or more employers or
clients and the comparable need for social protection.

In summary, then, it is clear that the question of who is ‘self-employed’ and, indeed, a ‘self-employed
worker’ is highly contentious. The definition, and location of the definition, of self-employment varies
widely between the Member States. Thus, the protection afforded by Directive 2010/41 may be
experienced by a disparate group of ‘self-employed’ in different Member States.

Despite the complexity of defining who is ‘self-employed’, the majority of country experts reported no
case law on the interpretation of the Directive. Where there is case law, it often concerns the personal
scope of the national implementing measure of the Directive: is the national rule sufficiently broad to
cover the self-employed person bringing the claim? A handful of countries have had a range of cases
covering, for example, the differential treatment between workers and the self-employed (Italy, Poland)
or between male and female self-employed workers (Spain). Otherwise the reports mentioned the cases
before the Court of Justice: Joergensen,®” Danosa,®® and Soukoupovd.®® Thus, while the personal scope of
the Directive is often very unclear, this has not been an issue with which Member States or their courts
have engaged.

IV. Implications of definitional ambiguity

Four main issues arise directly from the definitional ambiguity outlined in the previous sections:
issues of coverage;
identifying the duty holder;
enforcement of protection, and
statistics.

We shall consider these issues in turn.

Issues of coverage

Within this complex definitional framework, there is an obvious risk that some individuals may be excluded
from the definition of the ‘self-employed’, and deprived of equality protection as a result. Yet, when asked
whether any individuals were excluded from these definitions, most experts did not identify any excluded
categories of workers. This was not the case for all Member States: in the United Kingdom the expert
noted the risk that ‘small entrepreneurs’ or ‘business persons’ will not be covered. So, if a contractor
finds that her services are dispensed with when she becomes pregnant, she will be unable to bring her
claim within any provision of the Equality Act 2010 (UK) if her contractual engagement does not impose
on her a duty to provide her services personally (as distinct from a duty to ensure that the relevant

66  See, for example, Pimlico Plumbers Ltd v. Smith [2014] UKEAT 0495_12_2111 (21 November 2014).

67  Case C-226/98 Birgitte Jorgensen v. Foreningen af Specialleeger and Sygesikringens Forhandlingsudvalg [2000] ECR |-02447.
68  Case C-232/09 Dita Danosa v. LKB Lizings SIA [2010] ECR I-11405.

69  Case C-401/11 Blanka Soukupovd v. Ministerstvo zemédélstvi [2013] ECR n.y.r.
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service is provided).”® A similar issue arises in Ireland: the definition of the contract of employment in
the Employment Equality Acts provides that a person who personally executes a service falls within the
scope of the Act. However, individuals who provide services through a limited liability company are not
working ‘on their own account’ and therefore may not fall within the scope of the Directive.

Identifying the ‘duty holder’

Countouris and Freedland have noted that in relation to ‘the question of who ought to be seen as the duty
holder vis-a-vis self-employed professionals in respect of the various distinct “equality duties”, national
approaches appear to vary considerably and are often characterised by a high degree of uncertainty.”*
Unlike in the case of employees, there is no employer to enforce the various obligations against.”? Thus,
it is difficult to identify who might be the ‘duty holder’ in relation to the self-employed. This is made more
complex by the diversity of individuals who may fall within the definition of ‘self-employed’.

Despite these concerns, few experts again noted that issues regarding the ‘duty holder’ had made
implementation or application of the Directive difficult. Many reports merely noted that they had
not experienced problems in this area (e.g. Czech Republic, Denmark, France, Greece, Liechtenstein,
Luxembourg, Sweden, and Turkey). Other reports said that issues over who the duty holder should be
could raise issues in the future (e.g. Bulgaria, Italy, Lithuania, and Slovenia) or was a live issue at present
(e.g. Germany), though few complaints had been received to date (e.g. Cyprus).

The only countries that had explicitly determined who the duty holder should be were Hungary and
Portugal: Hungary, where Article 5(d) of the Equality Act stipulated that the person who has the right to
give orders to the self-employed person was supposed to follow the rules of equal treatment. This rule
applied to all aspects of equal treatment with respect to the self-employed. In Portugal Law No. 3/2011
said that the duty holder was the counterpart in the service contract that involves self-employment or
the beneficiary of such a service. This did not apply to the creation of business or maternity rights, where
the definition of the duty holder was more complex.”

In other countries, the ‘duty holder’ could variously be the Government (via the implementation of social
protection programmes: e.g. Croatia, Estonia, Greece, Latvia; or due to a failure to implement the Directive:
Czech Republic, and Norway), professional and sectoral associations/statutory professional corporations
(Austria, Cyprus, Greece, Italy, Poland, and Slovenia), local public authorities (Estonia, Poland, Spain,
and Sweden), statutory and private insurance funds and professional pension funds (Germany), those
receiving services from the self-employed and/or contracting with them (Austria, Estonia, Germany,
Greece, Ireland, Italy, the Netherlands, Portugal, Spain; contrast with Sweden), those offering training
(Estonia) or suppliers of goods and services (Estonia, Sweden). In the United Kingdom, the expert felt the
issue was not uncertainty regarding who the duty holder was, but rather an absence of any duty holder,
at least in relation to treatment which was unrelated to the payment of social security benefits. That
said, few (if any) cases or claims had tested who the duty holder was in this context (e.g. Italy and Malta).
Concerns were also raised in the reports that it was difficult to monitor and police the circumstances of
the self-employed, as their working conditions and protections are often self-determined (e.g. Belgium)
and/or social protection is dependent on self-declared income (e.g. Finland and Iceland).

70  See, for example, Halawiv. WDFG UK Ltd (t/a World Duty Free) [2014] EWCA Civ 1387 (28 October 2014).

71 Countouris, N., Freedland, M.,'Work, self-employment, and other personal work relations: who should be protected
against sex discrimination in Europe, European Gender Equality Law Review No. 2/2013, pp. 15-20 - see in particular p. 18.

72 Masselot, A, Caracciolo DiTorella, E., Burri, S., Fighting discrimination on grounds of pregnancy, maternity and parenthood, p. 21.

73 Compare Denmark, where Section 5 of the Equal Treatment in Employment and Occupation Act specifies that the duty
holder can be any person, including employers, organisations, or the Government.
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Enforcement of protection for the self-employed

The previous two sections highlight broader issues regarding the enforcement of protections for the self-
employed, and whether the self-employed are likely to bring individual proceedings where their rights
are infringed. If the self-employed are unlikely to litigate, this may place greater demand on national
equality bodies to protect the self-employed and enforce statutory protections. Article 11 of Directive
2010/41 says:

‘The Member States shall take the necessary measures to ensure that the body or bodies
designated in accordance with Article 20 of Directive 2006/54/EC are also competent for the
promotion, analysis, monitoring and support of equal treatment of all persons covered by this
Directive without discrimination on grounds of sex. [...]

However, the experts noted that few national equality bodies are effectively responding to the needs
of the self-employed. While three national reports indicated satisfaction with the implementation and
realisation of Article 11 (the Czech Republic, Norway, and Portugal), the remaining reports indicate
considerable dissatisfaction. Three themes emerge: (1) the invisibility of the self-employed in the eyes
of the agencies; (2) lack of resources of the equality bodies; and (3) lack of independence of the equality
body. We shall examine these themes in turn.

First, where equality bodies do exist and have a broad remit, they do not extend this in practice or in
law to the situation of the self-employed. This was raised as an issue in more than half the countries.
A corollary of this may be that, as in Croatia, Greece, Ireland, the self-employed are not bringing claims
to the equality body itself. Second, there is a common theme about a lack of resources to support the
equality bodies. This often means that they have to prioritise their activities by, for example, focusing on
the position of employees and not the self-employed. This is particularly the case in Belgium, Luxembourg,
and the United Kingdom. Third, there is a concern that the equality bodies are not independent in practice.
This is the case in Finland, Italy, Slovenia, and Spain. In Romania the National Council for Combating
Discrimination is an independent body according to the law, but the process of naming the members of
the Steering Committee of NCCD is heavily politicised and not all members have the required expertise
required by law. The Department for Equal Opportunities between Women and Men is not independent-
it is a department within the Ministry of Labour, Family, Social Protection and the Elderly. Finally, in
Liechtenstein Article 11 has not been implemented at all.

Statistics regarding the ‘self-employed’

The accuracy of national and European statistics on self-employment depend on how ‘self-employment’
is defined. The definition adopted for the purpose of gathering data was different to the legal definition
of self-employment in Hungary, the Former Yugoslav Republic of Macedonia and Romania. Other reports
noted that the definition was consistent with that at law (e.g. Germany, France, and Spain) or in social
security provisions (e.g. Austria, Belgium, Cyprus, and Lithuania). In other countries, there was no explicit
legal definition of the ‘self-employed’ (see the discussion of Article 2 above), making any useful comparison
of the definitions difficult. In some countries, an explicit definition was adopted for determining statistics,
though the Member State lacked a legal definition (e.g. Bulgaria); some statistics adopted the Eurostat
definition (e.g. Greece); and others relied on self-classification (e.g. the United Kingdom). Some reports
explicitly noted definitional issues in compiling statistics (e.g. Estonia, the Former Yugoslav Republic of
Macedonia, Poland, and Portugal).

Thus, given these definitional issues, national statistics regarding self-employment cannot be directly
compared, and while self-employment was noted to be increasing in some countries (e.g. Austria,
Belgium, Cyprus, Denmark, Germany, Greece, Iceland, the Netherlands, Slovakia, and the United Kingdom),
decreasing in others (e.qg. Italy, Lithuania, the former Yugoslav Republic of Macedonia, and Poland) and,
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in some contexts, remaining fairly stable (e.g. Denmark, Estonia, Latvia, Romania, and Slovenia), it is
unclear exactly what is being measured in these contexts. Further, it is important to distinguish a decline
in the proportion of the self-employed from a decline in the number of self-employed (e.g. Greece, where
overall numbers are decreasing, but the proportion of self-employed is increasing).

V. Conclusions

This article has demonstrated the inherent ambiguity relating to the definition of the ‘self-employed’ in
EU Member States. This may have serious consequences for the personal scope of Directive 2010/41,
which is largely determined by reference to national law. While equality law has significant potential to
assist the self-employed, current legislative provisions do not deliver on this promise. This definitional
ambiguity has serious consequences for those who might be excluded from legislative protection,
identification of the duty holder and the collection of statistics relating to the self-employed. However,
these definitional issues have not been addressed by governments or courts in most Member States,
perhaps reflecting the reluctance or inability of the self-employed to enforce their equality rights.

Future discussions of this topic should focus on the enduring differences between and within ‘the self-
employed’, to accommodate the significant diversity and variation within this group. This may have
significant implications for equality issues among the self-employed, which have been the subject of
limited academic discussion to date. Since the category of self-employment is likely to expand rather
than disappear, we must be more precise about what we are defining, constructing and measuring as
self-employed work, and about the consequences of this definition for legal protection.
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ACCESS TO JUSTICE FOR PERSONS
WITH MENTAL DISABILITIES: WITHOUT
PROCEDURAL ACCOMMODATION, AN
IMPOSSIBILITY

Margarita Ilieva*

Introduction

In large parts of Central and Eastern Europe, persons with mental disabilities, especially those who are
institutionalised, are generally barred from access to the law. Procedural rules regarding legal standing
at both the national and supranational level, as well as institutional attitudes of denial operate in concert
to keep (institutionalised) persons with mental disabilities caught in a non-place where the law is beyond
invoking. These people, held in the exclusive control of the State, are effectively banned from the space
the rest of us share where the law has jurisdiction. In that sense, mental health institutions are in reality
extraterritorial, not belonging to legal order. In many countries of the region, large numbers of people
with mental disabilities are institutionalised. Their abuse and dispossession of access to justice is a
‘hidden human rights crisis’ in the words of the Council of Europe’s Commissioner of Human Rights.!

In large parts of Central and Eastern Europe, the majority of persons with mental disabilities are
institutionalised soon after they are born. Their abandonment means that they have no relatives or
friends to function as guardians independently from the State. Their guardians are appointed by the State
and are usually employees of the institution that they need protection against. Guardianship systems
are crude, effectively placing incapacitated persons in a ‘civil death’ situation: they cannot exercise any
rights on their own (including authorise an attorney). Moreover, incapacitation proceedings are separate
from guardian appointment proceedings. Accordingly, there are people who were deprived of capacity
but have no guardian (yet): a complete blockage.

This article will review case law and pending cases at the European level indicative of prevailing patterns
of procedural disenfranchisement of persons with mental disabilities in institutions. It will argue that
procedural justice for persons with mental disabilities in terms of admittance to remedies is only possible
through reasonable accommodation of proceedings allowing NGOs, as a matter of right, to represent
victims who died before having a chance to authorize representation, or after a case was brought, where
there are no concerned relatives, as well as to represent victims who are unable to give consent and have
no other representation.

Procedural accessibility for institutionalised persons with mental disabilities depends on standardizing
recognition of NGOs’ legal standing to act on their behalf, whether living or deceased, without specific
authorization. If such procedural recognition is withheld, persons with mental disabilities will continue

* The author is an attorney practising in Sofia and is the Bulgarian Helsinki Committee’s Legal Director.
1 Amicus curiae submission by the Commissioner before the Court, available at: https://wcd.coe.int/ViewDoc.jsp?id=1851457,
accessed 28 October 2015.
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to exist outside of the perimeter of remedies, and impunity will be continuously reproduced, their basic
rights indefinitely remaining a purely nominal value. The existing lack of remedy reachability results in a
virtual impossibility of redress. An adjustment to standing rules is indispensable.

Criminal (in)justice

In Central and Eastern Europe, institutionalised people with mental (and physical) disabilities’ neglect by
criminal justice systems is as prevalent as their criminal neglect and abuse by the institutions that hold
them. In terms of basic access to criminal justice, they are denied by the authorities, as are their needs
of humane treatment, therapy, psychosocial care, and human integration in the institutions. They are
deprived of the protection of criminal law to a point where their right to recognition as persons before
the law is denied. The criminal justice authorities who owe them ex officio protection against abuse
remain blind to them as holders of rights, allowing their abusers to go unpunished. Institutions being
purposefully built away from society, in remote and isolated locations, with no public access, police and
prosecutors are largely unaware or indifferent to the ill-treatment of people detained there. The lack of
(effective) investigations is of epidemic proportions. Criminal justice denial is institutionalised.

The authorities’ disregard for people in mental care facilities as subjects of criminal law protection
amounts to refusing them recognition as humans.

How is this possible?

The cause is lack of representation: institutionalised persons with mental (and physical) disabilities
cannot represent themselves, and no adequate representatives are available. Their vulnerability entails
a near-absolute inability to complain: their disabilities and their social isolation mean they have no
access to information about remedies. Their abandonment (the majority have no (concerned) relatives)
means they have no family/ community or other social support. Their deprivation of liberty means they
have no access to alternative representation. Their not having legal capacity or not being recognized
as having competence to exercise rights makes it practically impossible for them to bring a complaint
independently of a guardian. Their actual or perceived limited competence causes their interpretation of
facts to be disbelieved, or disrespected. For legal redress, credibility is vital. Persons with disabilities are
ignored or questioned because of their disability: they are assumed not to be credible.

Their not having effective guardianship means they are left without resource. Guardians in fact serve to
block their access to the courts where domestic law requires a guardian’s consent to bring legal action.
Guardians generally lack good faith, being part, as a rule, of a conflict of interests — an institution’s
director (or other employee) would be a victim’s guardian, as well as (an employee of) the one person
with overall responsibility for any victimization occurring within the institution. A guardian may also
be altogether absent because of a time lapse between proceedings to deprive a person of capacity
and proceedings to appoint a guardian. In a third scenario, a relative who is interested in a person’s
removal by means of institutionalisation will be their guardian. Incapacitated persons cannot validly sign
a power-of-attorney on their own.

Institutionalised persons with mental disabilities’ exclusion from society means they are dependent
on staff, which makes them extremely vulnerable. Abuses occurring inside institutions being hidden
from society, public opinion is not available to mobilise on behalf of victims. Not having representation,
institutionalised crime victims are dependent on ex officio action by police and prosecutors. Law
enforcement and the justice system, however, suffer from institutionalised prejudice against mental
disability and normalize victims’ neglect and injury. As a result, crime against institutionalised persons
with mental disabilities goes unprevented, unpunished, and unredressed. Cases almost never reach the
courts.
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The only proxy: an NGO

The Bulgarian Helsinki Committee (BHC)? is experienced in representing institutionalised victims with
mental disabilities, striving to compel domestic authorities to grant the criminal justice access first denied.
The BHC’s litigation on behalf of children and adults with mental and physical disabilities swallowed up
by the institutions tells paradigmatic stories.

Aneta and Nikolina

In July 2015, the European Court of Human Rights (the Court) communicated to the Bulgarian Government
two applications against Bulgaria filed by BHC on its own behalf in the name of two deceased girls with
mental disabilities who had lived in institutions and whose rights under the European Convention on
Human Rights (the Convention) had been violated.® Aneta (age 15) died in 2006 of stomach puncture.
Her stomach was found to contain 4 kilograms of trash: 25 shoe insoles, 8 rags, 3 sponges, 6 socks, 3
pieces of paper and 3 stones. The investigation that followed uncovered nothing about how the child
swallowed those objects, and found no one responsible; it was terminated two years later. Aneta had
been abandoned at birth, and had no close relatives. At age 3, she was diagnosed with developmental
disabilities. All her life, she lived in social care institutions.

Nikolina (age 19) died in 2007 of, inter alia, marasmus (a severe form of malnourishment). She
was hospitalized with sepsis (a whole-body infection), multiple organ dysfunction, coagulopathy (a
clotting disorder) and anaemia, after having been unable to feed for two months and having suffered
haemorrhages all over her body. No investigation followed until BHC intervened, three years later. In
that delayed investigation, the prosecutor’s office attributed Nikolina’s death to her intellectual disability,
found no one responsible and closed the case. Nikolina had been abandoned and placed in an institution
when she was one month old. Her father died, and her mother never showed an interest in her; neither
did her older siblings. At 6 months old, she was diagnosed with developmental disabilities. At 14 years
old, she was placed under guardianship by a court. There is no information in the case file whether a
guardian was appointed, or who that person was. Her life was spent in institutions.

Boris

In a third BHC case on behalf of a dead institutionalised child brought before the Court,* Boris’ deprived
life and unaccounted-for death are detailed. He died (age 14) of dysentery in a social care home
where several epidemics of dysentery had already taken place, killing other children. Boris was held
in the home for more than a week without diagnosis and treatment, before being hospitalized. He had
been abandoned, and institutionalised, when he was 18 days old. From age 3, he had suffered from
malnutrition. His malnourishment progressed over the years, with nothing being done to counter it. At
the time of his death, he weighed 8 kilograms. Boris had no access to rehabilitation before he was 12.
Until then, he ‘only lay in a basket’, as a staff member put it. With rehabilitation, in less than a year he
was able to walk assisted. Boris’ death was not investigated before BHC intervened, several years later.
The Prosecutor’s Office then found that his death was natural due to his Down’s syndrome, said to have
decreased his immunity. The prosecutors did not discuss his 11 years of malnourishment as a factor in
this decreased immunity. They ignored the dysentery epidemics; dysentery, they stated, was ‘normal’ for
large groups of children. Neither did the prosecutors discuss Boris’ deprivation of access to rehabilitation,
or his delayed hospitalization. They took into account, however, his ‘oligophrenia’ as a cause of his death.

2 BHC is the largest Bulgarian human rights organization, active in strategic litigation at the national and European level
(www.bghelsinki.org).

3 Applications Nos 35653/12 and 66172/12, Bulgarian Helsinki Committee v. Bulgaria: http://hudoc.echr.coe.int/eng#{"fulltext
"["35653/12"],"documentcollectionid2”:["GRANDCHAMBER"CHAMBER'Y COMMUNICATEDCASES"]," itemid":["001-156281"1},
accessed 28 October 2015.

4 While this article was being written, a letter arrived from the Court giving notice that this application was declared
‘manifestly ill-founded’ without any reasons given in the regrettable practice of the Court.
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Unlikely allies

The cases of Aneta, Nikolina and Boris were brought to court by BHC after BHC mounted and exhausted
a litigation campaign to bring the Prosecutor’s Office to properly investigate their deaths, along with 235
other deaths of institutionalised children and young people with mental disabilities between 2000 and
2010.

In 2007, BHC asked the Prosecutor’s Office to inspect all mental health institutions for children and
young people to uncover criminal neglect, bodily harm and death caused there. In 2008, the prosecutors
inspected all institutions and found, by official decrees, a large number of disturbing facts concerning
structural deficits of care, and a great many deaths and bodily harm incidents. However, they refused to
open criminal proceedings to investigate these facts. BHC then brought an actio popularis civil court action
against the Prosecutor’s Office, claiming that it was liable for institutional discrimination against children
and young people in mental care homes. If these children had not been disabled and institutionalised, i.e.
stigmatized and powerless, under state control, deprived of any social representation — no family/public
to stand up on their behalf, and no real guardians (institution directors) — BHC argued, the Prosecutor’s
Office would not have neglected their deaths and bodily harm but would have investigated them. Boris
Velchev, Prosecutor General at the time, requested a partnership with the BHC.

As a result, in 2010, prosecutors and BHC monitors, accompanied by health and social workers, did a
fresh round of inspections in all institutions. BHC lawyers produced comprehensive reports with findings,
detailing hundreds of instances of neglect and death. The body count was 238 children in ten years. BHC
found severe malnutrition, delayed hospitalisation, no in-house doctors and grave ill-treatment.®

With very few exceptions, none of the deaths were investigated, resulting in utter impunity for those
responsible and lack of protection for the victims. The Prosecutor General publicly stated that each death
and instance of bodily harm would be investigated, and BHC lawyers would have access to the cases
in order to monitor the results and to appeal against ineffective prosecutorial decrees. Between 2010
and 2015, out of hundreds of investigations, not a single case was brought to court. Prosecutors have
been closing the cases one by one, finding the deaths due to the disabilities of the deceased or it being
impossible to prove anyone’s guilt. The BHC has been appealing against hundreds of ill-founded decrees.
Aneta’s case was reopened, obtaining no results. Criminal proceedings were initiated in the deaths of
Nikolina and Boris and were similarly closed without result, despite the BHC’s appeals.

A public interest action

In this case study, an NGO has acted on behalf of hundreds of dead individuals separately, without
any authorization and without any connection between the victims and the NGO. The NGO has been
recognised as having such standing by the domestic criminal justice authorities, and has been exhausting
remedies for the victims’ sake in its own right. It has been acting as a special representative on behalf of
the public in the name of the victims.

Supranational standing

Before the Court, the BHC claimed that it should be allowed, as a matter of principle, to act as a special
representative of the deceased because, if not, their rights would be immaterial, and the State would
enjoy a license to continue with impunity. If the BHC's standing to litigate in the children’s name is not
recognized, they will be victimized at Convention level by the same denial of access to justice they
suffered at national level. The remedy to the pervasive dispossession of institutionalised persons with
mental disabilities of avenues of redress in the region is to allow NGOs to pursue justice for victims in
the NGOs’ own right.

5 See at: http://www.bghelsinki.org/en/rights/children-rights/, accessed 28 October 2015.
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On the merits, BHC claims that the victims suffered violations to their right to life, their right to be free
from inhuman/degrading treatment, their right to an effective remedy, and their right to equality before
the law. None of the deprivation they suffered would have occurred but for their disabilities and their social
segregation, permitting the State’s institutions to ill-treat them in the dark, away from public scrutiny,
with the (un)concerned Prosecutor’s Office turning a blind eye when the time came for accountability. Had
they not been stigmatized by ableist prejudice and banished from society, their deaths would not have
been normalized by inaction and explained away by disability.

Representative action, representative cases

BHC represents Aneta, Nikolina and Boris, and Aneta, Nikolina and Boris represent a host of people lost to
the institutions. Their cases are not exceptional. They are emblematic of the ‘hidden human rights crisis’®
in Europe, as the Council of Europe’s Commissioner of Human Rights has termed the plague suffered by
persons with mental disabilities.

‘In Europe today, thousands of people with disabilities are still kept in large, segregated and often
remote institutions. In a number of cases they live in substandard conditions, suffering neglect
and human rights abuses. In too many cases, premature deaths are not investigated or even
reported. [...] The Commissioner is concerned that human rights violations experienced by people
with disabilities are often not brought to courts. In practice, there are a number of barriers to
accessing justice for people with disabilities, including physical access difficulties. [...] [Plersons
with disabilities often experience isolation. This is especially true for people living in institutions:
many of the residents have lost all contact with their families, or are orphans.”

The Commissioner acknowledges institutionalised persons’ lack of information on their rights, their
deprivation of legal capacity, the inaccessibility of legal aid and the inadequacies of legal representation,
with no guardian being appointed or with conflicts of interests. He documents these as reasons why legal
proceedings are not accessible and there is ‘a significant discrepancy between the scale of human rights
violations perpetrated against persons with disabilities and the relatively low number of court cases
tackling these violations.” The Commissioner confirms that access to justice for persons with intellectual
disabilities is highly problematic due to restrictive rules on legal standing, with frequent abuses against
such people being ignored, an atmosphere of impunity surrounding them.

Other international authorities reflect this reality too. The Special Rapporteur on Disability has stated
that ‘[pleople with developmental disabilities [...] encounter significant problems in accessing the judicial
system to protect their rights [...]1’° A 2007 study in Europe found that legal proceedings were generally
not accessible for people with intellectual disabilities, the legal frameworks disregarding their specific
physical, intellectual and other needs; institutionalised people had very limited possibilities to claim their
rights.!0

Fifteen dead children and no NGO

In the case of Nencheva and Others v. Bulgaria,** the Court found that fifteen children and young people
with physical and mental disabilities died in the winter of 1996-1997 from undernourishment, lack of
medicine, and cold (lack of heating, clothes, bed covers) in a social care home. These fifteen children

6 Amicus curiae submission by the Commissioner before the Court, available at: https://wcd.coe.int/ViewDoc.jsp?id=1851457,
accessed 28 October 2015.

7 Amicus curiae submission by the Commissioner before the Court, available at: https://wcd.coe.int/ViewDoc.jsp?id=1851457.

8 Amicus curiae submission by the Commissioner before the Court, available at: https://wcd.coe.int/ViewDoc.jsp?id=1851457.

9 Special Rapporteur on Disability, Report by the Special Rapporteur on Disability on the Question of Monitoring, paragraph 2,
http://www.un.org/esa/socdev/enable/rapporteur.htm, accessed 28 October 2015.

10 Inclusion Europe, Justice, Rights and Inclusion for People with Intellectual Disability, at 31, http://digitalcommons.ilr.cornell.
edu/cqi/viewcontent.cgi?article=1279&context=gladnetcollect.

11 Judgment of 18 September 2013, application number: 48609/06.
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died, one by one, in a period of three months during which the authorities remained inactive while the
director of the home continually asked for help. The Court characterized this as a ‘national level drama’.*?
It qualified the case as an exceptional one affecting the public interest, and noted with concern that the
Government gave no explanation why the investigation took two years to even start. The proceedings
lasted eight years, and resulted in no conviction. The investigation took six of these years, stalling for
four; it was ineffective, and did not establish the concrete reasons behind each death. Only 13 of the
15 deaths were investigated, with no explanation given to the Court. The wrong persons were brought
to court, and they were acquitted. The Bulgarian court reasoned who might be the right persons to be
brought to court, but the Prosecutor’s Office did not act on that. The Court found a violation of the State’s
duty to protect the children’s right to life because of its failure to investigate their deaths (Article 2 -
procedural aspect, of the Convention).

Eight of the dead children, who did not have parents, were represented before the Court by an NGO, the
others being represented by their parents. The Court did not recognize the NGO’s st