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Introduction

The European Network of Legal Experts in the non-discrimination field has been managed by Human Eu-
ropean Consultancy and the Migration Policy Group (MPG) since 2004. The Network is also composed of
one national expert per EU Member State, senior researchers and ground coordinators. The Network has the
aim of monitoring the transposition of the two Anti-discrimination directives' on the national level and to
provide the European Commission with independent advice and information. It also produces the European
Anti-discrimination Law Review and various thematic reports. In October 2008, the latest thematic report was
produced, titled “Limits and potential of the concept of indirect discrimination” authored by Professor Christa
Tobler. Thematic reports, similarly to the Law Review are being made available in English, French and German.

In November 2008 the Network organised its legal seminar for representatives of the Member States,
Equality bodies and its own members; for the first time, it was decided to hold the legal seminar together
with the European Network of Legal Experts in the field of gender equality and to approach the topics
with a view to address all 6 grounds of discrimination. The legal seminar involved 165 participants and
included workshops on the following themes: Positive obligations/positive duties; Multiple discrimina-
tion and potential conflicts between grounds; Reasonable accommodation; Exceptions to the principle
of discrimination: what justification; and Enforcement and role of equality bodies: best practices. This
seminar combining the two Networks and issues of interest for both the equality and anti-discrimination
fields was very successful; it will be reiterated in the same form with the two Networks in October 2009.

Additionally, a decision has been adopted to create a website providing information about the Network,
its reports, publications and activities. This website is to be launched in June 2009 and will enable the user
to find all documents produced by the Network as well as other information relating to anti-discrimination
Law. The legal state of affairs at the national level will be presented in the country pages, where the annual
country reports and national executive summaries will be listed. Furthermore, legislative developments
and non exhaustive case law at the European (both the European Court of Justice and the European
Court of Human Rights) and national level will be published on an ongoing basis. All data collection
will be easily identifiable through the use of key criteria, such as the ground of discrimination (i.e. race/
ethnic origin, religion/belief, disability, age and sexual orientation, plus multiple grounds) and the field
(i.e. employment, social protection, social advantages, education, access to and provision of goods and
services, housing, etc). The website is accessible at the following address: www.non-discrimination.net.

This is the eighth issue of the European Anti-discrimination Law Review, prepared by the European Network
of Legal Experts in the non-discrimination field. The Law Review provides an overview of the latest develop-
ments in European anti-discrimination law and policy (the information reflects, as far as possible, the state
of affairs as of 15 January 2009). Moreover, it includes an article addressing the question of equal access to
workplace benefits for same-sex couples, reflecting on the European Court of Justice Maruko case, written
by Mark Bell, Professor at the Centre for European Law and Integration of the University of Leicester, and an
article by Christopher McCrudden, Professor at the University of Oxford, on the application of the principle of
equality in public procurements. In addition, there are updates on legal policy developments at the European
level, updates from the case law of the European Court of Justice and the European Court of Human Rights,
which also include important complaints that have been brought before the European Committee of Social
Rights. At the national level, the latest developments in non-discrimination law in the Member States of the
European Union can be found in the section on News from the Member States. These four sections have been
prepared and written by the Migration Policy Group (Isabelle Chopin and Eirini-Maria Gounari) on the basis of
the information provided by the national experts and their own research in the European sections.

Isabelle Chopin
Piet Leunis

' Directives 2000/43/EC and 2000/78/EC
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Equal access to workplace benefits for same-
sex couples: reflections on the Maruko case

Mark Bell?
Introduction

Sexual orientation discrimination in employment and vocational training has been forbidden in EC law
since the adoption of Directive 2000/78.2 Even before the Directive was adopted, it was evident that one
of the key instances of sexual orientation discrimination in the workplace concerned benefits provided
by the employer which are linked to the family status of the worker. Notably, in Grant v South-West Trains,*
the European Court of Justice (hereafter the Court of Justice or the Court) had to consider the policy of a
train company to provide free travel for its workers and their partners, but only if the worker’s partner was
of the opposite-sex. On that occasion, the Court held that such a policy did not constitute discrimination
on grounds of sex. It did, however, indicate that it was a difference of treatment based on sexual orienta-
tion and that the Community legislator had the power under Article 13 EC to adopt provisions on this
subject. It is unsurprising, therefore, that the first case concerning sexual orientation discrimination to
reach the Court of Justice since the adoption of Directive 2000/78 is once again on the topic of workplace
benefits.

The practice of providing benefits to workers which are linked to family status varies between companies
and between Member States. At one end of the spectrum, it involves benefits of considerable financial
value. This is especially true in those states where it is common for employers to contribute to an oc-
cupational pension scheme, which may be inherited by a surviving partner upon the death of the worker.
Other examples of such benefits include free or discounted health insurance for the worker and her
family and free or discounted use of the employer’s services (eg free travel for public transport workers).
At the other end of the spectrum, there are less tangible benefits which relate essentially to recognition
and inclusion of the worker’s family. For example, if an employer provides a free Christmas party for its
workers, it might allow the workers to bring their partners.

The provision of such benefits creates a risk of discrimination against same-sex partners. This concerns
two situations. First, where the employer explicitly provides the benefit only to workers with opposite-sex
partners (as in Grant v South-West Trains). It seems clear that this type of distinction will constitute direct
discrimination; the difference in treatment between workers is unequivocally based on the sexual orien-
tation of their relationship. There does not appear to be any basis within the Directive which would allow
such discrimination to be justified. The second situation (which is probably more common) is where the
employer limits a benefit only to married workers. There are a small number of EU Member States where
same-sex couples can marry (Belgium, the Netherlands and Spain). In these states, limiting workplace
benefits to married couples will not, on the face of it, give rise to sexual orientation discrimination. Yet for
the great majority of Member States, limiting benefits to married workers will have the effect of exclud-
ing those workers in same-sex relationships. It is this scenario which confronted the Court of Justice in
Maruko.® This article will present the facts and judgment in the case, followed by a reflection on the legal

2 Professor, Centre for European Law and Integration, University of Leicester. This paper was originally delivered at the Judicial
School, Barcelona, 22 October 2008.

3 Council Directive (EC) 2000/78 establishing a general framework for equal treatment in employment and occupation [2000]
0J L303/16.

* Case C-249/96, [1998] ECR I-621.

5 Case C-267/06, Maruko v Versorgungsanstalt der deutschen Briihnen, judgment of 1 April 2008.



issues which remain unresolved. It will also briefly consider how the judgment has impacted upon the
Commission’s 2008 proposal for a further anti-discrimination Directive.®

Maruko: the facts

In 2001, Germany adopted legislation on‘registered life partnerships’which allowed for the legal recogni-
tion of same-sex couples and the consequent attribution of a bundle of rights and obligations. This legal
status was not identical to marriage, but it included some of the rights/duties attached to marriage and
its legal effects were subsequently extended by a 2004 amendment. Mr. Maruko formed a life partnership
with another man in 2001, but his partner died in 2005. His partner was a theatre worker. He had first
joined the theatre workers’ occupational pension scheme in 1959 and he had made uninterrupted con-
tributions between 1975 and 1991. Following his death, Mr. Maruko requested the widower’s pension.
The institution which managed the theatre workers’ pension scheme refused to provide this to him on
the basis that its regulations only covered married members of the pension scheme and did not extend
to registered life partners. Mr. Maruko challenged this refusal before the Bavarian Administrative Court,
which referred several questions to the Court of Justice for a preliminary ruling.

Maruko: the judgment

There are several key strands to the judgment of the Court in this case. The first issue which arose was
whether the pension scheme fell within the scope of the Directive. In particular, Article 3(3) of Directive
2000/78 states:

This Directive does not apply to payments of any kind made by state schemes or similar, includ-
ing state social security or social protection schemes.

The institution which managed the pension scheme argued that it was covered by this exception; it un-
derlined that it was a compulsory scheme, based on statute and governed by public law.” In approaching
this issue, the Court drew attention to Recital 13 in the preamble of Directive 2000/78:

This Directive does not apply to social security and social protection schemes whose benefits
are not treated as income within the meaning given to that term for the purpose of applying
Article 141 of the ECTreaty ...%

The reference to Article 141 EC was deemed by the Court to support an application of the principles it
had already established in gender equality case-law on whether a pension scheme constitutes part of a
worker’s ‘pay’ or instead part of state social security. Noting that the scheme was financed exclusively by
employer and worker contributions, and that the amount payable reflects the level of contributions from
those parties, the Court held that the scheme was not state social security and did fall within the scope
of the Directive.® Although this conclusion is unsurprising, it provides a clear illustration that the Court
is willing to read across well-established principles in its gender equality case-law into cases concerning
other discrimination grounds.

6 COM (2008) 426.

7 Para. 36, judgment of the European Court of Justice.

8 Article 141 EC guarantees the right of women and men to receive equal pay irrespective of gender. It provides a broad defini-
tion of pay as ‘the ordinary basic or minimum wage or salary and any other consideration, whether in cash or in kind, which
the worker receives directly or indirectly, in respect of his employment, from his employer’ (para. 2).

°  Para.56.



The next issue for the Court concerned the legal effect of Recital 22 of Directive 2000/78:

This Directive is without prejudice to national laws on marital status and the benefits depend-
ent thereon.

The German pension institution, supported by the intervention of the UK government,’® argued that
this Recital meant that such benefits were outside the scope of the Directive. A similar argument already
arose in the Palacios case concerning a different part of the preamble which appeared to exclude the
application of the Directive to retirement ages.”” Consistent with its interpretation in that case, in Maruko
the Court held that the preamble of the Directive could not have the effect of reducing the scope of
application of the prohibition of discrimination.’? Underlying the contentious status of Recital 22 is the
potential impact of EC law on national law concerning marriage (and its privileges). Whilst acknowledg-
ing that the issue of civil status is not, per se, within the competence of EC law, the Court emphasised
that: ‘in the exercise of that competence the Member States must comply with Community law and, in
particular, with the provisions relating to the principle of non-discrimination’' This approach has familiar
echoes in the Court’s case-law on nationality discrimination under Article 12 EC, where it has applied the
principle of non-discrimination to areas which are otherwise outside the scope of EC law."* Moreover,
the Advocate-General drew attention to the patent fact that this case was not about access to marriage;
rather it concerned consequences in the employment sphere of choices made in national family law."

Having decided that the case did fall within the scope of the Directive, the Court then progressed to
determining whether the denial of the widower’s pension actually constituted an infringement of the
principle of non-discrimination. In approaching this issue, the Advocate-General treated the denial of the
pension as a form of indirect discrimination.’® In essence, he viewed the pension scheme as applying a
neutral requirement (being married) for access to the pension, but this gave rise to a particular disadvan-
tage for same-sex couples who could not get married. In contrast, the Court adopted an analysis based
on direct discrimination. It held that if registered life partners are in a comparable situation to married
partners, then denial of the pension to registered life partners is less favourable treatment on grounds
of sexual orientation, in respect of which there is no possibility for justification. The crucial proviso in the
Court’s decision is, though, the question of whether registered life partners can be viewed as being in a
comparable situation to married couples.

In a possible recognition of the sensitivity of the case, the Court concludes that the decision on whether
such partnerships are comparable to marriage is a matter for the national court to decide.'” Nevertheless,
it notes that the referring court had already stated that it viewed registered life partners as comparable
to married partners,'® so the Court appears to anticipate that the national court will view the denial of the
pension as unlawful direct discrimination on grounds of sexual orientation.

' In any case before the European Court of Justice, any of the Member States are entitled to intervene and make submissions to
the Court concerning how the law should be interpreted in that case.

" Para. 44, Case C-411/05, Palacios de la Villa v Cortefiel Servicios SA [2007] ECR I-8531.

2 Para. 60.

3 Para.59.

4 eg national law on registration of names: Case C-148/02, Garcia Avello v Belgium [2003] ECR I-11613.

> Para. 99, Opinion of AG Damaso Ruiz-Jarabo Colomer of 6 September 2007.

¢ |bid para. 102.

7 Para.72.

' Para. 69.



Direct discrimination and the comparable situation dilemma

The Court’s emphasis on direct discrimination can, at one level, be accounted for by the questions
asked by the referring court; the preliminary reference only inquired as to whether the pension scheme
regulations constituted direct discrimination.”” As Bonini-Baraldi has observed, the Court applies the
classical concept of formal equality: equal treatment of persons in similar situations.?® The willingness to
apply a direct discrimination analysis can be contrasted, however, with earlier gender equality case-law.
In Schnorbus,?' there was preferential treatment for persons who had completed compulsory military
service, which was only performed by men. The Court characterised this as indirect discrimination; the
Advocate-General reasoned that compulsory military service could (hypothetically) be extended to
women, therefore it was not a distinction based directly on gender.2? In Maruko, the Court elides the fact
that the difference of treatment was not based on sexual orientation per se, instead it was via a legal status
closely connected to a person’s sexual orientation. Recognising the possibility of direct discrimination in
these circumstances seems to demonstrate a better appreciation of the de facto impact of preferential
treatment for married couples than, say, the formalistic approach taken in the Schnorbus case. Yet the
value of relying on direct discrimination begins to wane as the case subsequently becomes stuck in the
quagmire of determining what constitutes a comparable situation.

By leaving the comparability test in the hands of the national courts, the Court opens the door to conflict-
ing interpretations. Several weeks after the decision in Maruko, the German Federal Constitutional Court
held that it was justified to limit a family allowance for civil servants only to married couples. It did not
regard same-sex couples as comparable to married couples for the purposes of this benefit, arguing that
married couples were more likely to have children.”® The ambiguity in the Maruko judgment lies in how
courts should go about assessing whether same-sex partnerships are comparable to marriage. A broad
reading might suggest a complete comparison of all aspects of the rights and duties of same-sex partners
with those of married partners. Such an approach will make it more difficult to establish comparability.
A close reading of the Court’s judgment suggests that the comparison should be more limited in scale.?*
Specifically, the Court refers to whether: the referring court decides that surviving spouses and surviving
life partners are in a comparable situation so far as concerns that survivor’s benefit ... %

This implies that the comparison should only concern how national law treats same-sex partners and
married partners in this domain; the fact that there may be differences between the two statuses in,
for example, adoption law, should not be relevant to deciding if they are comparable with regard to
employment benefits.

Clearly, the comparability test will turn on the specific legal situation in each Member State. In some
states, legal recognition of same-sex partnerships is extremely close to the status of marriage (eg
Denmark, Sweden, Finland, the UK). In others, the comparability of the statuses is more debatable (eg
the PaCs legislation in France).® This poses the question of what happens where same-sex partners are
deemed not to be in a comparable situation to married partners. This will certainly be the case in the

1° [2006] OJ C224/20.

20 M Bonini-Baraldi, ‘La pensione di reversibilita al convivente dello stesso sesso: prima applicazione della direttiva 2000/78/CE in
materia di discriminazione basata sull'orientamento sessuale’ (2008) 7 Famiglia e Diritto 660, 664.

21 Case C-79/99, Schnorbus v Land Hessen [2000] ECR I-10997.

2 Para. 40.

3 See further, European Anti-Discrimination Law Review, Issue No. 6/7 - 2008, 97.

2 | am indebted to Helmut Graupner for bringing this point to my attention.

% Para. 72, emphasis added.

2 On the PaCs, see further D Borrillo, ‘Le Pacte civil de solidarité: une reconnaissance timide des unions de méme sexe’ (2001)
Aktuelle Juristische Praxis 299.



many EU Member States where there remains no legal recognition of same-sex partnerships (eg Italy,
Poland, Cyprus). Although a direct discrimination analysis will not be possible in such contexts, it remains
to be determined whether denial of benefits might, nevertheless, constitute indirect discrimination. This
is not examined by the Court in its judgment, however, the Advocate-General expressed the view that
even an analysis based on indirect discrimination would require evidence that same-sex couples were
in a comparable situation to married couples.?” This overlooks the fact that the reference to being ‘in a
comparable situation’is only a requirement in the legislative definition of direct discrimination and it is
not present in the definition of indirect discrimination.?® As Schiek comments, ‘introducing the category
of comparability into the indirect discrimination test conflates the two and is dogmatically unsound'?
Arguably, the key issue in indirect discrimination is not whether same-sex couples are comparable to
married couples. It seems clear that making marriage a precondition for access to workplace benefits will
give rise to a particular disadvantage based on sexual orientation for lesbian and gay employees (and
their families). Instead, the main focus of the debate surrounding indirect discrimination is likely to be
whether preferential treatment for married couples is capable of objective justification.

The 2008 proposal for a Directive on discrimination outside employment

One of the first concrete impacts of the judgment in Maruko can be witnessed in the Commission’s pro-
posal for a Directive on discrimination in areas outside employment.3® The proposal was issued on 2 July
2008, just three months after the Court’s decision in Maruko. The core objective of the proposed Directive
is to prohibit discrimination in several key fields (education, social protection, social advantages, access
to goods and services, housing) on grounds of religion or belief, age, disability or sexual orientation. This
should address a lacuna in the existing body of EU anti-discrimination legislation, where there is protec-
tion from discrimination based on sex and racial or ethnic origin in areas outside employment, but not for
the other discrimination grounds mentioned in Article 13 EC3' The inclusion of sexual orientation within
the 2008 proposal means that a range of benefits provided to married couples (or only to opposite-sex
couples) are potentially open to future challenge as direct or indirect sexual orientation discrimination.
Examples include a policy of giving priority to married couples in the allocation of public housing or a
health club which offered discounted membership fees to married couples.

The approach proposed by the Commission in the new Directive is more restrictive than that found in Direc-
tive 2000/78. Article 3(2) on the scope of the proposed Directive states: ‘this Directive is without prejudice
to national laws on marital or family status and reproductive rights' In the explanatory memorandum to the
Directive, the Commission argues that denial of benefits where the same-sex couple are in a comparable
situation to a married couple would still be direct discrimination, as established in Maruko.* Yet the placing
of this exception in the main text of the Directive will alter the terms of the legal debate found in Maruko. As
discussed above, the reference to marital benefits in Directive 2000/78 is located in the preamble and the
Court of Justice held that this cannot restrict the scope of application of the prohibition of discrimination. In
the proposed Directive, the Court would be unable to apply this approach and there is a stronger argument
that Article 3(2) would provide an enforceable defence for some benefits linked to marriage.

27 Para. 100.

2 Article 2(2), Directive 2000/78/EC.

2 D Schiek, Indirect discrimination’in D Schiek, L Waddington and M Bell (eds), Cases, materials and text on national, supranatio-
nal and international non-discrimination law (Oxford, Hart Publishing, 2007) 471.

% Commission, ‘Proposal for a Council Directive on implementing the principle of equal treatment between persons irrespective
of religion or belief, disability, age or sexual orientation’ COM (2008) 426.

31 It should be noted, however, that sex discrimination is only forbidden in the provision of goods and services and not in all of
the fields included in the Commission’s 2008 proposal: Council Directive (EC) 2004/113 implementing the principle of equal
treatment between men and women in the access to and supply of goods and services [2004] OJ L373/37.

32 Commission (n 26 above) 8.
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It is also notable that the terms of this exception are different to the equivalent text in Recital 22 of
Directive 2000/78. Whereas Recital 22 is limited to marital status (and benefits dependent thereon), the
proposed Directive would also exclude national laws on ‘family status. There is no guidance within the
proposal on the difference between ‘marital status’ and ‘family status;, however, it seems logical that the
latter covers a wider category than just marriage. In particular, this might be used to justify the limitation
of certain benefits to those defined in national law as constituting a ‘family’ This creates a danger that in
some Member States same-sex couples will be excluded from benefits (eg social welfare allowances) on
the basis that they are not treated by national legislation as being in a family relationship.

Conclusions

The judgment in Maruko was a progressive signal that the Court of Justice was departing from some of
its earlier case-law, which had been rather restrictive when confronted with sexual orientation discrimina-
tion. The Court did not select the possible ‘escape route’ of relying on Recital 22 to place the issue outside
the ambit of the Directive. Moreover, by proposing a direct discrimination analysis, it closed-off a thorny
debate about whether it is objectively justified to limit employment benefits to those who are married.
The counter-balance to this forthright approach is the deference to national courts with regard to when
same-sex partnerships are comparable to marriage. This is understandable; national legislation in this area is
extremely diverse and it reflects delicate national choices in the area of family law. Nevertheless, uncertainty
remains surrounding exactly how national courts should assess comparability. The Court of Justice will have
the opportunity to clarify some of these issues in the pending case of Rmer, which once again concerns
a German life partner denied a survivor’s occupational pension which was available to married partners.?

Buying Equality
Christopher McCrudden3*

Introduction

States in the early twenty-first century increasingly make policy by spending billions of Euros on private
contracts. In the current economic crisis, with shrinking departmental budgets, getting the‘biggest bang
for the least bucks’ will be even more important now than it was in the past.

Public procurement amounts to between 15 and 20 percent of most Member States’ Gross Domestic
Product. How do governments use their purchasing power to advance social justice? What are the impli-
cations of these developments for equality? Should they do more? If so, how?

Already, government contracting is an important element in many governments’ environmental and cor-
porate social responsibility strategies. Business is already seeing increased regulation indirectly through
government contracting, dealing with issues as diverse as global warming to healthy eating in schools.
This involves what | term the use of ‘linkages.

The European Commission in Brussels has also recently announced that it is considering how Member
States can more effectively deliver equal pay through public purchasing. An important element in the
British Government’s current proposals for a major revision in equality law is the use of government

3 Case C-147/08, Rémer v Freie und Hansestadt Hamburg [2008] OJ C171/15.
3 Professor of Human Rights Law in the University of Oxford, and Fellow of Lincoln College, Oxford. He is a Fellow of the British
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contracts to provide an extra incentive for business to address discrimination and equality. There are
equivalent issues arising in Sweden, France, Germany, and Italy.

Key issues

Several key questions can be identified: is a compromise possible between the economic and commercial
functions of procurement and the political and ethical uses of procurement; what extra value (if any) do such
linkages bring, and at what cost; what limits does regulatory globalization place on the uses of such linkages?

In the context of the third issue in particular, there is an important issue of how much legal space do
governments have to operate such policies? Has globalization led to significant constraints? How, for
example, does international and European law affect such uses of spending in the Member States?

In a book published in 2007, | examined theses issues.*® Drawing on international and European law,
human rights law, and an analysis of relevant domestic law in a wide range of countries, | considered the
challenges associated with using governmental contracting to achieve greater equality. Through a series
of detailed case studies, | analysed the scope for these uses of procurement in light of the World Trade
Organization legal regime, and in the context of European Community law. In this brief article, | want to
concentrate particularly on the use of procurement in the context of the promotion of equality.

Brief history of procurement linkages

The social uses of public procurement date from at least the mid-19* century in Europe and North America,
and soon became an established part of the pre-World War Il regulatory landscape. Examples included
the use of public procurement to do away with sweat shops and provide for ‘fair wages’in England, to
reduce unemployment during the New Deal in the United States, to ensure the inclusion of disabled war
veterans, and most famously as part of moves to ensure equality for black Americans.

Since the 1980s, the use of public procurement to address social issues has multiplied. Canada uses
procurement as one tool to address aboriginal economic disadvantage. Malaysia controversially uses
the distribution of public procurement contracts as an important way of building up a native Malay en-
trepreneurial class. Several US states adopted ‘selective purchasing’to demonstrate opposition to human
rights abuses in Burma (until they were stopped by the US Supreme Court). Public procurement is also
central to strategies of campaigners for ‘fair trade, and ‘sustainable procurement’ has been promoted
internationally by the United Nations as a key instrument to deliver sustainable development goals.

ILO Conventions

After the Second World War, the ILO focused on ensuring that government contractors would not under-
mine collectively agreed pay rates adopted by other employers not engaged in government contracting.
By then, the ILO had identified a ‘tendency towards the internationalisation of the fair wages clause.*®
For example, during the War, the United States had inserted labour and social clauses in contracts for the
procurement of strategic material from other countries.?” The British Colonial Development and Welfare
Act 1940 made approval of certain grants conditional on the maintenance of certain labour standards.*®

3 Christopher McCrudden, Buying Social Justice (OUP, 2007)

% International Labour Conference, 315 session, Report VI (b)(1): Wages: (b) Fair Wages Clauses in Public Contracts (ILO, Geneva,
1947), p. 5.

37 See further for discussions leading to the adoption of this Convention: International Labour Conference, 1948.

3 International Labour Conference, 31 session, Report VI (b)(1): Wages: (b) Fair Wages Clauses in Public Contracts (ILO, Geneva,
1947), p. 5.



The Labour Clauses (Public Contracts) Convention, 1949 (Convention No. 94) in 1949%* provided that workers
employed under contracts for certain construction works, the manufacture of goods, the shipment of sup-
plies or equipment, and the supply of services awarded by a central public authority were to be protected.
States which were parties to the Convention were required to include clauses in these public contracts
ensuring them wages (including allowances), hours of work, and other conditions of labour which were not
less favourable than those established by collective agreement, arbitration award or national laws for work
of the same character in the trade or industry concerned in the district where the work was performed.*
The Convention also required the establishment and maintenance of an adequate system of inspection and
the imposition of remedies and sanctions in case of non-compliance with the terms of the labour clauses.
This, in turn, contributed to several states adopting such provisions in their domestic legislation.

Arguments in favour of social linkages.

There appears to be a significant increase both in the proportion of countries adopting such uses of pro-
curement and also in the types of issues which procurement is used to advance. The arguments in favour
of this use of procurement tend to emphasize the inadequacy of securing compliance by using other
regulatory methods, the political limits to seeing public contracting as simply a commercial activity, the
need for government to supply public goods that would not otherwise be delivered, the desirability of
addressing externalities caused by the use of the procurement instrument itself, and the value in public
authorities becoming models of good practice.

Arguments against social linkages.

Arguments against the social uses of public procurement are, however, often made: the perceived ir-
relevance of such goals to the appropriate functions of purchasing, the extra costs that such linkages are
said to bring, the unfairness that such linkages are said to pose to particular stakeholders, the increased
opportunities that such uses pose for abuses of power by government and increased corruption, and the
fear that such uses bring with them greater protectionism disguised as social justice. In the past, these
concerns have resulted in three main issues arising in using procurement as part of the equalities agenda.

First, was it legal? There was a need to clarify what you can and can’t do legally. What legal limits are
placed on the use of such linkages by, e.g. EC procurement directives, particularly Directive 2004/18/EC
on the coordination of procedures for the award of public works contracts, public supply contracts and
public service contracts*'?

Second, was it sensible and do-able? There was a need to meet civil service resistance, lethargy, and fear. More
specifically, questions were raised as to what extra value does such procurement linkage bring, and at what
cost. Are such linkages consistent with a view of procurement as an economic instrument of government?

Third, was it politically advantageous? There was a need to tackle political ignorance of the possibilities
for linkage that procurement offers. What extra value (if any) do such linkages bring, and at what cost?

Of these, the legal issue was ostensibly the most difficult to resolve, hence the delay in moving on this
issue. To understand the issues involved in resolving the legal issues, we need to understand more pre-
cisely how equality and procurement meet.

3 See further for discussions leading to the adoption of this Convention: International Labour Conference, Thirty-First Session,
1948, Wages: (b) Fair Wages Clauses in Public Contracts, Reports: VI(b)(1) and (2) and Supplement (ILO, Geneva, 1947 and 1948)

40 Article 2(1) and (2). See Nielsen, H.K., Public Procurement and International Labour Standards, (1995) 4 Public Procurement Law
Review 94.

4 0J2004L134,p.114.



Major issues in procurement

There are, essentially, three separate ways in which in the relationship between equality and public
purchasing is important. One of the most common contexts in which the relationship between procure-
ment and women'’s equality has been considered in the past in the Member States concerns the issue of
whether to use procurement as a way of delivering services. In the context of equality, this has involved
considering whether the effect of using public procurement to deliver particular services, for example,
the provision of cleaning services in hospitals, has an adverse impact on the pay of women workers, when
the service is transferred from public to private sector.

Certainly in the past, research has shown that the use of procurement may have such adverse impacts.
That is an important issue, and one that has rightly occasioned considerable debate in the context of
issues of privatization. This issue has by no means gone away, and the more recent controversies over
the use of public private partnerships (which despite their fancy name are still essentially procurement
contracts). But this is not the issue | want to concentrate on in this article. Instead, | shall be considering
two rather different issues, assuming that procurement is used.

Distribution of procurement opportunities as an equalities issue

As government continues to expand the use of procurement as a method of government, so too the
importance of preventing discrimination on grounds of race, gender, etc in the procurement process
becomes all the more important. In other countries, procurement is used aggressively to expand the
entrepreneurial class among previously disadvantaged groups.

This been the tradition in some European countries in the context of other disadvantaged groups, such
as disabled workers, but not in the context of other types of inequality, unlike (for example) in the United
States. Such reservation of contracts for particular groups would be likely to be contrary to EC law, and this
explains why where it is thought desirable, specific exceptions have been provided in the procurement
directives- There is no exception allowing reservation of procurement contracts for any groups on the
basis of race, gender, age, etc. The only reservations specifically permitted are in the case of workshops
employing significant proportions of disabled workers.

Incorporating equality into the procurement process

In the context of equality, European states have, instead, tended to build non-discrimination and equality
standards into the procurement process, rather than in the distribution of procurement opportunities. Dif-
ferent Member States have incorporated equality into different stages of the procurement process: (a) when
determining the appropriate definition of the subject matter of each of its contracts, (b) when determining
the technical specifications of each of its contracts, (c) when establishing selection criteria for each of its
contracts, (d) when establishing criteria for the award of each of its contracts, and determining the weighting
to be given to these criteria, when the contract is awarded to the most economically advantageous tender,
(e) when considering whether a bid is abnormally low, where any of its contracts is subject to competitive
bidding, and (f) when considering the inclusion of contract performance clauses in each of its contracts.

Legal concerns
Each of these uses of procurement linkage gives rise to potential conflicts with Community law. There
has frequently been concern from lawyers advising governments on the grounds that such social uses of

procurement may breach principles of anti-protectionism and free competition encapsulated in interna-
tional and regional trade agreements. Two major sets of legal issues arise: how far procurement linkages
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are consistent with the process requirements of this regulatory system, and how far they are consistent
with the requirement of non-discrimination.

Limits deriving from EC law

Since the 1970s, the EC Treaty and procurement Directives have increasingly been seen as regulating
the procurement function of government. There have been numerous revision of the procurement
Directives, culminating in reforms of the early part of this century, leading to the two main procurement
Directives currently in force, one dealing with public procurement by public bodies such as central and
local government, and one dealing with procurement in the utilities sector.

The relationship between Community law and the linkages discusses above has changed significantly
over time. Initially, up to the mid 1980s, there was a relatively high level of tolerance shown by the
Commission and the Council of Ministers towards domestic use of procurement linkages. From 1980s
to mid 1990s, however, in the drive for a Single Market, procurement linkages encountered an increas-
ingly hostile reception, particularly from the Commission. From mid 1990s there was another major shift.
There was a major ‘rediscovery’ of linkages at the domestic level: the use of procurement to advance
environmental policies (“green procurement”), and Corporate Social Responsibility contributed to a shift
of thinking in the Community.

Role of the ECJ

In addition, the European Court of Justice opened up greater legal space, paving way for the revised
legislative approach in 2004, which increased further the ability of Member States to use procurement
linkages. The role of EC can best be seen as providing a context in which the tensions between the
economic and social functions of procurement are mediated now and are likely to be resolved in the
future. The outcomes of past controversies concerning the legitimacy of the integration of social values
into procurement demonstrate that compromise is possible, not least because several principles that are
common to both sides of the argument can identified, and the adaptability of the procurement instru-
ment can be capitalized on to enable both sets of goals to be pursued successfully.

The EU has progressively given greater domestic regulatory space for procurement linkages as a method of
enforcement of Community social policy. The Court of Justice had tended to view the issue of procurement
not in isolation from, but as part of the larger economic and social role that the Community had adopted.
Effectively what the Court did was to stop the onward march of a purely commercial approach to govern-
ment procurement, and allow a space for politics in which other interests could compete. Although at first
extremely resistant to the Court’s approach, by the end of the 1990s the Commission substantially bought
into the Court’s approach, and in an important Communication set out its approach to the existing Direc-
tives in some detail, which (after some modification) was incorporated into legislation in the Directives.

Compliance with collective agreements establishing employment conditions

Although somewhat badly drafted, the Recitals to both procurement Directives make clear that, provided
that they themselves comply with EU law, and are applied in a way which complies with EU law, Member
States may, by general legislation for example, require that those carrying out a public procurement
contract should comply with ‘laws, regulations and collective agreements’ that are in force and deal with
‘employment conditions’ during the performance of the contract.*? This simply reflects numerous ECJ
decisions both prior to and subsequent to the enactment of the Directives.

42 Recital 34 Public sector Directive (n 8 above); Recital 45 Utilities Directive (Dir. 2004/17,0J 2004 L 134, p. 1).
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A contracting authority ‘may state in the contract documents, or be obliged by a Member State so to state, the
body or bodies from which a candidate or tenderer may obtain the appropriate information on the obliga-
tions relating to the employment protection provisions and to the working conditions which are in force in
the Member State, region or locality in which the works are to be carried out or services are to be provided and
which shall be applicable to the works carried out on site or to the services provided during the performance
of the contract!*® Contractors might be expected to know relevant legislation and employment rules in the
country where they intended to operate, but in the interests of transparency it is clearly better if contracting
authorities help contractors by informing them from where the appropriate information may be obtained.

The Directives also provide that a contracting authority that supplies this information ‘shall request the ten-
derers or candidates in the contract award procedure to indicate that they have taken account, when drawing
up their tender, of the obligations relating to employment protection provisions and the working conditions
which are in force in the place where the works are to be carried out or the service is to be provided!

The purpose of this is linked to the fear that contractors may seek to reduce their levels of employment
protection in order to be able to submit a lower bid. This provision requires contracting authorities at least
to require tenderers to indicate that they have taken the legal requirements ‘into account’ when drawing
up the tender. It is clearly considerably less stringent than a requirement that tenderers must cost full
compliance with the legislation when drawing up the tender, or requiring contracting authorities not to
award contracts to those bidders that do not comply with employment legislation. We shall see, however,
that although this more stringent approach is not included, contracting authorities do have some further
discretion to attempt to ensure that tenderers intend to comply with employment legislation.

Abnormally low tenders

The provisions regarding abnormally low tenders are also highly relevant. The first observation to make
about these provisions is that they assume that contracting authorities may reject a tender as‘abnormally
low’ This means that the tender is considered to be in some way aberrant and not to reflect the full
cost that the tender should include. An example would be where the tenderer was being subsidized
by another Member State to such an extent that it was able to reduce the cost of its tender significantly
enough to be more attractive in comparison with those firms not so subsidized.

Although based on the presumption that abnormally low tenders may be rejected, the Directives provide only
for procedures that the contracting authority must adopt before the tender is actually rejected on the ground
that it is abnormally low, hence the rather strange phrasing of the provisions in question.* They provide: If, for
a given contract, tenders appear to be abnormally low in relation to the goods, works or services, the contract-
ing authority shall, before it may reject those tenders, request in writing details of the constituent elements of
the tender which it considers relevant! The details may relate ‘in particular’ to ‘compliance with the provisions
relating to employment protection and working conditions in force at the place where the work, service or
supply is to be performed, among other factors. Each case should be treated on its merits, there should be no
automatic exclusion, and tenderers should have the opportunity to rebut the case against them.*

The provisions of the Directive indicate, somewhat obliquely, that the tenderer’s compliance with the ‘provi-
sions relating to employment protection and working conditions in force at the place where the work, service
or supply is to be performed’may be one such factor.* This isimportant as it indicates that the Directive adopts
the idea that some methods of competition, including ignoring working conditions that are legally required,

4 Article 27(1) Public sector; Article 39(1) Utilities.

4 Article 55 Public sector; Article 57 Utilities

4 Costanzo Case C-103/88 [1989] ECR1839.

4 Article 55(1)(d) Public sector; Article 57(1)(d) Utilities.
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may be unfair competition. We saw in the previous paragraphs that there was a concern that contractors
should not engage in cost cutting to the extent of undermining employment legislation requirements.

May contracting authorities go further than simply applying the‘notice and request’ provisions regarding
compliance with domestic employment law, discussed above? A key indication that they may is provided
in Article 27 Public sector itself, which explicitly provides that the provisions regarding the giving of
notice ‘shall be without prejudice to the application of the provisions ... concerning the examination of
abnormally low tenders.*

Use of contract conditions

Article 26 of the Public sector Directive (and, with minor differences Article 38 of the Utilities Directive)
provides for the inclusion of additional contract conditions:‘Contracting authorities may lay down special
conditions relating to the performance of a contract, provided that these are compatible with Com-
munity law and are indicated in the contract notice or in the specifications. The conditions governing
the performance of a contract may, in particular, concern social and environmental considerations. This
provision incorporates into the Directive the previous case law of the Court that extends back as far as
1988, in the Beentjes case.® This case established that, provided the public body complied with non-
discrimination on grounds of nationality and was transparent in what it was doing, there was nothing
preventing the public body from including as a contract condition a requirement that the contractor
further some social objective, such as reducing unemployment.

Unfortunately, the recent decision of the ECJ in the Riiffert49 case in which the Court held that a procure-
ment condition specifying a minimum wage in Lower Saxony contracts, was contrary to the Posted Workers
Directive and Article 49EC in discriminating against contractors from Poland, casts some doubt on this picture
of general tolerance for procurement linkages, but the ECJ's decision in that case is open to serious doubt.
The Court essentially ignored the procurement dimensions and context of the case, and thereby missed an
important aspect of the set of relevant legal materials that it should have addressed. There is a useful concept
thatis used in the legal systems of some countries which goes by the name of ‘per incuriam’, literally translated
as‘through lack of care} which means that the court has arrived at its decision in ignorance of some relevant
legal provision or jurisprudence that should have been taken into account. The decision of the ECJ in the
Riiffert case is per incuriam in this sense. In its apparent rush for consistency with the recent decisions in
Viking,*® Laval?' Riiffert, and Luxembourg®, ignoring anything that stood in its way, even its own previous
judgments, it has risked undermining the coherence of the corpus of EC law relating to procurement linkages,
a corpus of law that the Court itself partly constructed, and of which it should have been justly proud.

On first reading, the ECJ's decision in Riiffert tends to indicate that my argument was over optimistic,
and that the ECJ has considerably rolled back on its previous efforts at helping to construct a workable
compromise. The fact that it has done so, however, without once mentioning the corpus of pre-existing
law on procurement means that we are confronted with two conflicting strands of ECJ judgments on
procurement linkages: the older judgments of the Court stretching from Beentjes, through to Nord-Pas-
de-Calais, in which the ECJ upheld the use of procurement linkages in France,*® a strand adopted in the
procurement directives, versus a newer strand represented in Riiffert.

47 Article 39 Utilities is in similar terms.

4 Case 31/87 Beentjes [1988] ECR 4635.

4 Case C-346/06, Rtiffert v. Land Niedersachsen [2008] IRLR 467 (EC)J).

50 Case C-438/05, International Transport Workers’ Federation v. Viking Line ABP,

51 Case C-341/05, Laval un Partneri Ltd v. Svenska Byggnadsarbetareférbundet

52 Case C-319/06, Commission v. Luxembourg,

5 (C-225/98, Commission v French Republic, (Nord-Pas-de-Calais) [2000] ECR 7445)
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Procurement and the public sector equality duties

There is now an important additional factor in several Member States that partly explains this burgeoning
use of procurement linkages in the equality context: the development of the public sector equality duties
regarding race, disability, and gender. For example, in the United Kingdom, the requirement to have ‘due
regard’to the need to promote equality of opportunity, when exercising public functions led to an initial
dispute over whether procurement was included within the concept of a public function - a dispute that
has been generally accepted as settled in favour of including procurement.

Guidance from equality bodies in several Member States has helped to stabilize this understanding, and
contributed to the incorporation of procurement linkages in some bodies. But apart from these exam-
ples, the experience of procurement equality linkages arising out of equality mainstreaming is patchy
at best, and my impression is that relatively little is happening in the overwhelming majority of public
bodies. There is clearly an opportunity now to make the public sector equality duty more effective in the
context of procurement.

Equality duty and the stages of a procurement contract

One of the recurring difficulties in practice has been the failure of public authorities to mainstream equal-
ity throughout the whole of the procurement cycle. How would we react if we were told that in the
employment context an employer had set up a great system for ensuring equality at the hiring stage, but
didn't include dismissal, or redundancy, or pay in an equality assessment. Readers of this Review would
be likely to give such a limited approach to equality in employment short shrift.

But this is precisely what usually occurs in the procurement context. Even the most progressive public
authorities usually confine their equality assessments in the procurement context to only one stage of
the procurement cycle. There should be a duty to assess the equality opportunities provided by particular
contracts at each of the relevant stages of the procurement process.

Proactive duty: mitigation and proactively promoting equality

Even where equality mainstreaming is applied to the procurement function by public authorities, there
are usually significant limits. The different dimensions of equality are often under-researched. And there
is usually no clear nexus established between projects being undertaken and predicted effect on tackling
inequality. More often than not, the equality duty appears to be seen as a subsequent add-on rather than
as central; an imposition rather than an opportunity.

Instead, public authorities should be encouraged to consider the procurement function imaginatively.
Where adverse impact is discovered, then public authorities should be required to consider whether they
can take any action to mitigate this adverse impact. A proactive rather than a reactive approach to the
application of equality disciplines to procurement should be incorporated, one which seeks to avoid a
defensive attitude to equality mainstreaming. Public authorities should be encouraged instead to see it
as an opportunity to get‘the biggest bang for the least bucks’ by thinking through how the procurement
function can be structured to deliver both widgets and equality.

Conclusion
The thrust of my argument is that government should use procurement more extensively to ensure that

procurement is used to deliver the broad social justice agenda of the government, particularly the equali-
ties agenda. Procurement is uniquely capable of affecting the distribution of benefits and burdens in
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societies, and this approach can be a legitimate, effective, and legal means of achieving greater equality.
It is predicted that the uses of procurement to advance social, ethical and human rights goals is likely to
significantly increase in the near future, and that this use is likely to become more controversial.

European Legal Policy Update

New Framework Decision on Racism and Xenophobia

The Council of Justice and Home Affairs of the Council of the European Union adopted on 27-28 Novem-
ber 2008 a Framework Decision on combating certain forms and expressions of racism and xenophobia
by means of criminal law (16771/07, 16771/07 COR 4, and 16351/1/08).

According to the Framework Decision, the following intentional acts will be punishable by a maximum

sentence of at least one to three years'imprisonment in all EU Member States:

« publicly inciting violence or hatred directed against a group of persons or a member of such a group
defined by reference to race, colour, religion, descent or national or ethnic origin, including by the
dissemination or distribution of tracts, pictures or other material;

+ publicly condoning, denying or grossly trivialising crimes of genocide, crimes against humanity and
war crimes as defined in Articles 6, 7 and 8 of the Statute of the International Criminal Court, directed
against a group of persons or a member of such a group defined by reference to race, colour, religion,
descent or national or ethnic origin;

« crimes defined by the Nuremberg Tribunal (Article 6 of the Charter of the International Military Tribunal
appended to the London Agreement of 8 August 1945), directed against a group of persons or a mem-
ber of such a group defined by reference to race, colour, religion, descent or national or ethnic origin.

Following its adoption, Member States will have two years to comply with the Framework Decision.>*
http://www.consilium.europa.eu/uedocs/cms_Data/docs/pressdata/en/jha/104584.pdf

The European Ombudsman criticises age discrimination by the Commission

A complaint of alleged age discrimination was submitted to the European Ombudsman by a freelance
auxiliary conference interpreter who worked for the European Commission and the European Parliament
for over 35 years on the grounds that he stopped receiving job offers on reaching the age of 65 although he
wished to continue working.*

After two separate inquiries launched by the Ombudsman, the Commission confirmed that it treated free-
lance conference interpreters over 65 differently because it needed to give opportunities to new, young
interpreters. Although the Ombudsman accepted that different treatment on grounds of age can sometimes
be justified under exceptional circumstances, he considered that in this case a complete ban on giving any
work to interpreters over 65 was disproportionate. The European Parliament accepted the Ombudsman’s rec-
ommendations and changed its hiring policy, now basing it solely on the professional ability of interpreters.

% Framework Decisions of the Council of the European Union are important legislative instruments for the European judicial
system as they provide the EU with an extended legislative base of great symbolic significance. Framework Decisions are used
to approximate the laws and regulations of the Member States. Proposals are made on the initiative of the Commission or a
Member State, and they have to be adopted unanimously. They are binding on Member States as to the result to be achieved
but leave the choice of form and methods to the national authorities.

*  Complaint 185/2005/ELB.
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The Commission, however, rejected his Draft Recommendation to abandon this discriminatory policy and
to compensate the complainant for the losses incurred due to the application of this policy. The Ombuds-
man considered that this instance of maladministration by the Commission was sufficiently significant as to
justify the submission of a special report to Parliament on 4 December 2008, stressing that unjustified age
discrimination is a violation of a fundamental right and requesting support for his position. The European
Parliament may consider adopting a corresponding resolution.
http://www.ombudsman.europa.eu/special/en/default.ntm
http://www.ombudsman.europa.eu/press/release.faces/en/3700/html.bookmark

European Court of Justice Case Law Update

References for Preliminary Rulings — Applications

Case C-499/08 Reference for a preliminary ruling in the case of Ingenigrforeningen i Danmark for Ole Andersen
v Region Syddanmark, lodged on 19 November 2008

0J C190f 24.01.2009, p.17

Reference for a preliminary ruling was made to the European Court of Justice by the Vestre Landsret (Western
High Court) of Denmark regarding age discrimination in the context of Council Directive 2000/78/EC. The
referring court asked whether the prohibition of direct or indirect discrimination on the grounds of age con-
tained in Articles 2 and 6 of Council Directive 2000/78/EC should be interpreted as precluding a Member State
from maintaining a legal situation whereby an employer, upon dismissal of a salaried employee who has been
continuously employed in the same undertaking for 12, 15 or 18 years, must pay an amount equivalent to
one, two or three months’ salary respectively upon termination of employment. The court especially wished
to ascertain if this allowance should not be paid where the salaried employee upon termination of employ-
ment is entitled to receive an old-age pension from a pension scheme to which the employer has contributed.
http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en (search term: Case C-499/08)

Case C-341/08 Reference for a preliminary ruling in the case of Dr Domnica Petersen v Berufungsauss-

chuss fiir Zahnarzte fiir den Bezirk Westfalen-Lippe, lodged on 24 July 2008

0J C260 of 11.10.2008, p.8

Reference for a preliminary ruling was made to the European Court of Justice by the Dortmund Sozialge-

richt (Social Court), Germany, regarding the interpretation of the justification of differences of treatment

on the grounds of age contained in Council Directive 2000/78/EC. In particular, the questions referred are:

1. May statutory regulation of a maximum age limit for admission to practice a profession (here: to
work as a panel dentist) be an objective and reasonable measure to protect a legitimate aim (here:
the health of patients insured under the statutory health insurance scheme) and an appropriate and
necessary means of achieving that aim within the meaning of Article 6 of Directive 2000/78/EC if it is
derived solely from an assumption, based on ‘general experience; that a general drop in performance
occurs from a certain age, without any account being taken of the individual performance of the
person in question?

2. If Question 1 is answered in the affirmative, may a legitimate (legislative) aim within the meaning
of Article 6 of Directive 2000/78/EC (here: the protection of the health of patients insured under the
statutory health insurance scheme) be taken to exist even where that aim was entirely irrelevant to
the national legislature in the exercise of its legislative discretion?

3. If Questions 1 and 2 are answered in the negative, may a law enacted prior to the adoption of Direc-
tive 2000/78/EC which is incompatible with that directive be disapplied, by virtue of the primacy of
European law, even where the national law transposing the directive (here: Allgemeines Gleichbehan-
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dlungsgesetz - General Law on Equal Treatment) makes no provision for such a legal consequence in
the event of a breach of the prohibition of discrimination?
http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en (search term: Case C-341/08)

References for preliminary rulings - Advocate General Opinions

Case C-388/07 Opinion of Advocate General Mazak in the case of the Incorporated Trustees of the National
Council for Ageing (Age Concern England), v Secretary of State for Business, Enterprise and Regulatory
Reform, delivered on 23 September 2008

A reference was made to the European Court of Justice on 9 August 2007°¢ by the High Court of Justice of
England and Wales, Queen’s Bench Division (administrative court) regarding the issue of age discrimina-
tion. In particular, the High Court asked the ECJ whether the scope of Directive 2000/78/EC extends to
national rules which permit employers to dismiss employees aged 65 or over by reason of retirement, if
these rules were introduced before or after the adoption of the Directive. Additionally, the referring court
wished to ascertain whether Article 6(1) of the Directive permits a general justification of differences
of treatment on the grounds of age, such as that provided for by Regulation 3, or whether it requires
Member States to specify the kinds of differences of treatment which may be justified by means of a list
or other measure which is similar in form and content to the list in Article 6(1).

In his opinion, Advocate General Mazak proposed that the ECJ should rule that the Directive is applicable
to national rules, such as those at issue in the main proceedings, which permit employers to dismiss
employees aged 65 and over by reason of retirement. The Advocate General held that in order to enable
individuals to avail themselves effectively of their right to equal treatment, Member States are addition-
ally required to adopt rules within their domestic law providing specifically and with sufficient clarity for
the prohibition of discrimination on grounds of age, as set out in particular in Article 1 in conjunction
with Articles 2 and 6(1) of Directive 2000/78.” In his opinion, the Directive does not require Member
States to define the kinds of differences of treatment which may be justified under Article 6(1) by means
of a list or other measure which is similar in form and content to the list contained in this Article.

As regards the matter of justification of difference of treatment, the Advocate General underlined that the
possibilities under the Directive of justifying differences of treatment based on age are more extensive
than those based on the other grounds mentioned in Article 1 of the Directive. This constitutes not a
matter of value or importance but rather a matter of how to entrench the scope of the prohibition of dis-
crimination adequately. Finally, he emphasised that a rule which permits employers to dismiss employees
aged 65 or over if the reason for dismissal is retirement can in principle be justified under Article 6(1) of
the Directive if it is objectively and reasonably justified in the context of national law by a legitimate aim
relating to employment policy and the labour market and it is not apparent that the means put in place
to achieve that aim of public interest are inappropriate and unnecessary for the purpose.
http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en (search term: Case C-388/07)

6 See European Anti-Discrimination Law Review (EADLR), Issue No.6/7, p. 57.

7 Article 1 of Directive 2000/78/EC lays out the purpose of the Directive, i.e. to provide a general framework for combating dis-
crimination on the grounds of religion or belief, disability, age or sexual orientation regarding employment and occupation.
Article 2 establishes the concepts of direct/indirect discrimination, harassment and instruction to discriminate, while Article

6(1) refers to the justification of differences of treatment on grounds of age.
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Latest News!

This case was decided on 5 March 2009. A full account of this judgment will be included in the next issue
of the European Anti-Discrimination Law Review (EADLR). The judgment can be found here:
http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en (search term: Case C-388/07)

References for preliminary ruling - Judgments

Case C-427/06 Birgit Bartsch v Bosch und Siemens Hausgerate (BSH) Altersfiirsorge GmbH , judgment of
the Grand Chamber of 23 September 2008

0J C301 of 22.11.2008, p.6

A reference was made to the European Court of Justice on 18 October 2006°® regarding the issue of age
discrimination, and specifically a clause in an occupational pension scheme whereby a widow(er) of a
private-sector employee who dies in service is excluded from entitlement to a survivor’s pension if that
widow(er) is more than 15 years younger than the deceased employee. To summarise, Mrs Bartsch, a
widow, was 21 years younger than her husband, who died at the age of 60 having worked as a salesman
with Bosch-Siemens Hausgerate GmbH (‘BSH’) during the 16 years prior to his death. BSH Altersfiirsorge,
a company provident fund established by BSH, undertook to fulfil any obligations to Mrs Bartsch that the
company had contracted concerning her husband'’s retirement pension. After the death of her husband,
Mrs Bartsch requested BSH Altersfiirsorge to pay her a survivor’s pension on the basis of the BSH Alters-
flrsorge guidelines regarding the conditions of the retirement pension. The Bundesarbeitsgerich (Federal
Labour Court) referred to the ECJ the question whether a clause such as the above is contrary to the
general principle prohibiting age discrimination and invited the ECJ to provide further clarification as to
the circumstances in which that principle may apply.

The European Court observed that the death of Mr Bartsch occurred before the time-limit allowed to the
Member State concerned for transposing the directive had expired; Article 13 cannot bring within the
scope of Community law, for the purposes of prohibiting discrimination based on age, such situations
which do not fall within the framework of measures adopted on the basis of that article. Therefore, the
ECJ ruled that ‘the application, which the courts of Member States must ensure, of the prohibition under
Community law of discrimination on the ground of age is not mandatory where the allegedly discrimina-
tory treatment contains no link with Community law’and concluded that‘No such link arises either from
Article 13 EC, or, in circumstances such as those at issue in the main proceedings, from Council Directive
2000/78/EC of 27 November 2000, establishing a general framework for equal treatment in employment
and occupation, before the time-limit allowed to the Member State concerned for its transposition has
expired.!

http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en (search term: Case C-427/06)

%8 See European Anti-Discrimination Law Review (EADLR), Issue No.5, p.52.
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European Court of Human Rights Case Law
Update

Judgments
Andrejeva v. Latvia, (no. 55707/00), Grand Chamber Judgment of 18 February 2009

On 18 February 2009, the Grand Chamber of the ECtHR held by sixteen votes to one that there had been
a violation of Article 14 in conjunction with Article 6 § 1 of the European Convention on Human Rights
(ECHR).>® The applicant was born in Kazakhstan and came to Latvia in 1954 at the age of 12, when the
country was one of the fifteen Soviet Socialist Republics of the Soviet Union. She has been permanently
resident there ever since, currently having the status of a permanently resident non-citizen of Latvia.
The applicant had been employed at a laboratory of a recycling factory at the Olaine chemical complex
in Latvia since 1966, formerly a public body under the authority of the USSR Ministry of the Chemical
Industry. The complex is situated in what was previously USSR and now Latvian territory following the
restoration in August 1991 of Latvian independence. In 1973 she was assigned to the regional division
of the Environmental Protection Monitoring Department of the USSR Ministry of the Chemical Industry;
until 1981 she was under the authority of a State enterprise with its head office in Kiev. The applicant
was subsequently placed under the authority of a subdivision of the same enterprise, which was subsidi-
ary to a division with its head office in Moscow. Although the applicant’s salary was paid by post-office
giro transfer, initially from Kiev and then from Moscow, her successive reassignments did not entail any
significant change in her working conditions as she continued her duties at the Olaine recycling factory.

Following the declaration of Latvia's independence, on 21 November 1990 the Environmental Protection
Monitoring Department was abolished and the applicant came under the direct authority of the plant’s
management. On retiring in 1997 the applicant asked her local social insurance board to calculate her
retirement pension and she was informed that, in accordance with paragraph 1 of the transitional provi-
sions of the State Pensions Act, only periods of work in Latvia could be taken into account when calculat-
ing the pensions of foreign nationals or stateless persons who had been resident in Latvia on 1 January
1991. As the applicant had been employed from 1 January 1973 to 21 November 1990 by entities based
in Kiev and Moscow, the board calculated her pension solely in respect of the time she had worked before
and after that period. As a result, she was awarded a monthly pension of LVL 20 (approximately EUR 35).

The applicant initiated administrative and judicial proceedings, complaining that the application of the
transitional provisions of the Latvian State Pensions Act in her case had deprived her of pension entitle-
ments in respect of 17 years of employment. The applicant’s appeal on points of law was finally adjudi-
cated by the Senate of the Supreme Court at a public hearing on 6 October 1999 and was dismissed. The
Senate upheld the district and regional courts’ findings that the period during which the applicant had
been employed by Ukrainian and Russian enterprises could not be taken into account in calculating her
pension. Additionally, as those employers did not pay contributions in Latvia, there was no reason for the
applicant to be covered by the Latvian mandatory social insurance scheme. The applicant requested that
her case be re-examined as the hearing started before the arrival of the parties, but that request was also
dismissed. In February 2000 the applicant was informed by the Social Insurance Agency that, on the basis
of an agreement reached between Latvia and Ukraine, her pension had been recalculated with effect
from 1 November 1999 to take account of the years she had worked for her Ukrainian-based employers.

5 Article 14 of the ECHR prohibits discrimination on any ground such as sex, race, colour, language, religion, political or other
opinion, national or social origin, association with a national minority, property, birth or other status. Article 6 § 1 provides for

the right to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law.



The applicant lodged a complaint with the European Court of Human Rights, alleging that by refusing to
grant her a State pension in respect of her employment in the former Soviet Union prior to 1991 on the
ground that she did not have Latvian citizenship, the Latvian authorities had discriminated against her
in the exercise of her pecuniary rights. She also complained, under Article 6 § 1 (right to a fair hearing),
that the hearing of 6 October 1999 had taken place earlier than scheduled, which had prevented her from
taking part in the examination of her appeal on points of law.

The Court accepted that the difference in treatment complained of pursued at least one legitimate aim that
was broadly compatible with the general objectives of the Convention, namely the protection of the country’s
economic system, but held that it remained to be determined whether there was a relationship of reasonable
proportionality between the above-mentioned legitimate aim and the means employed in this case. It further
noted that the Latvian courts had found that the fact of having worked for an entity established outside Latvia
despite having been physically in Latvian territory did not constitute ‘employment within the territory of
Latvia’' within the meaning of the State Pensions Act. The parties, i.e. Ms Andrejeva and the Republic of Latvia,
disagreed as to whether at that time such an interpretation could have appeared reasonable or whether it
was manifestly arbitrary. The Court did not consider it necessary to determine that issue separately.

The parties agreed that if the applicant became a naturalised Latvian citizen, she would automatically re-
ceive a pension in respect of her entire working life. However, the Court had held that very weighty reasons
would have to be put forward before it could regard a difference of treatment based exclusively on the
ground of nationality as compatible with the Convention; it could not discern any such reasons in the present
case. Firstly, it had not been established, or even alleged, that the applicant had not satisfied the other
statutory conditions entitling her to a pension in respect of all her years of employment. She was therefore
in a similar situation to persons who had had an identical or similar career but who after 1991 had been
recognised as Latvian citizens. Secondly, there was no evidence that during the Soviet era there had been
any difference in treatment between nationals of the former USSR as regards pensions. Thirdly, the Court
observed that the applicant was not currently a national of any state. She had the status of a ‘permanently
resident non-citizen’ of Latvia, the only state with which she had any stable legal ties and thus the only state
which, objectively, could assume responsibility for her in terms of social security. In such circumstances, the
arguments submitted by the Latvian Government were not sufficient to satisfy the Court that there was a
‘reasonable relationship of proportionality’ between the legitimate aim pursued and the means employed.
Neither did the Court accept the Government’s argument that it would be sufficient for the applicant to
become a naturalised Latvian citizen in order to receive the full amount of her pension. It considered that
the prohibition of discrimination in Article 14 was meaningful only if the applicant’s personal situation in
relation to the grounds of discrimination of this Article was taken into account exactly as it stands. The Court
therefore found a violation of Article 14 taken in conjunction with Article 1 of Protocol No. 1.

The Court noted also that the appeal on points of law had been lodged not by the applicant herself or her
lawyer but by the public prosecutor attached to the Riga Regional Court. The Government argued that the
favourable position adopted by the public prosecutor had dispensed the Senate from having to afford the
applicant the opportunity to attend the hearing herself. The Court was not persuaded by this argument and
observed in particular that it did not appear that under Latvian law, a public prosecutor could represent
one of the parties or replace that party at the hearing. The applicant had been a party to administrative
proceedings governed at the time by the Civil Procedure Act and instituted at her request. Accordingly,
as the main protagonist in those proceedings, she should have been afforded the full range of safeguards
deriving from the adversarial principle. The Court concluded that the fact that the appeal on points of law
had bee